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Programme  
 
 
 

9.00am  Registration 

 

9.30am  Welcome and introduction 

Robert Ham QC 

 

9.45am  The role of trustees in litigation   

  Michael Furness QC and Emily Campbell 

 

10.30am  Trusteesô liability to outsiders 

James Ayliffe QC  

 

11.00am Break 

 

11.20am  Dealing with Divorce: claims for financial provision involving trusts 

Jonathan Hilliard and Andrew Mold 

 

12.05pm  Workshops 

 

1. Changing trusts led by Judith Bryant and Tiffany Scott 

2. ñThey do things differently...ò led by Daniel Hochberg and Mark Studer 

3. Enforcement against trust assets led by James Ayliffe QC and Clare Stanley 

 

1.05pm   Lunch  

 

2.15pm  Exculpation 

  Lawrence Cohen QC and Thomas Seymour 

 

3.00pm  Trusts owning companies: liability of trustees for trading and other losses 

  Clare Stanley 

 

3.30pm  Break 

 

3.50pm  Mock Trial: óJudging the judgesô 

  Robert Ham QC, John Martin QC, Christopher Nugee QC 

 

4.50pm  Conclusions 

 

5.00pm We would like to invite all delegates to join us for a champagne drinks reception in the 

Crystal Suite.    
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The Speakers 
 
John Martin QC 
 
John Martin QC is Head of Chambers at Wilberforce. He specialises in domestic and 

international litigation and related advisory work in a very wide range of chancery and 

commercial matters. The majority of his work is based in business and property law, from 

traditional chancery cases relating to trusts, land and charities to commercial contract 

disputes of all types. He has been a judge of the Courts of Appeal of Jersey and Guernsey 

since 2007, and a Deputy High Court Judge since 1993. He frequently acts as an arbitrator 

in commercial and property disputes and is an experienced mediator. John is recognised in 

the legal directories as a leading silk: he ñhas good judgment and common sense, and 

knows the law inside and outò, and is ñone of the most proficient trial lawyers around.ò 

 

 

Lawrence Cohen QC 

 

Lawrence Cohen QC took silk in 1993 and has regularly advised and appeared in litigation 

for some of the worldôs wealthiest families. With a chancery background firmly on the 

business side, he is often called on to solve seemingly intractable problems placed by older 

trusts, especially when disputes break out in families or in the administration of trusts or 

estates. He is well known for his preference for attempting to find solutions outside the 

courtroom. He has acted for and against professional trustees and standards of 

administration and, on occasion, has been fairly described as óbreathtakingô ï sometimes 

with surprising outcomes! 

 

 

Robert Ham QC 

 

Robert Ham QC was called to the Bar in 1973 and took silk in 1994. Most of his practice 

involves trusts in one way or another, ranging from traditional advisory and drafting work, 

often tax related, to all forms of trust litigation and trust-based occupational pension 

schemes. He devoted the best part of a decade to the problems of the Thyssen-Bornemisza 

family and has been involved in many of the Hastings-Bass cases. He is appearing for the 

appellants in Futter v Futter. Robert has appeared in many offshore jurisdictions, from 

Borneo to the Cayman Islands. 

 

 

Michael Furness QC 

 

Michael began his career at the Bar as a private client trust lawyer and this work still forms 

an important part of his practice. He advises on and conducts international succession and 

trust disputes. He is currently working on three separate disputes over the running of large 

family trusts in Bermuda. In London, he is representing a life tenant and former trustee in a 

dispute involving the ownership, by a trust, of a Liechtenstein Foundation. Michael also 

undertakes tax litigation on behalf of both HMRC and taxpayers, most recently (for HMRC) 
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DCC v HMRC in the Supreme Court and (for the taxpayer) Mayes v HMRC in the Court of 

Appeal.  He also advises and appears for the Hong Kong Commissioner of Inland Revenue 

ï see Shui On Credit Co Ltd v CIR (Court of Final Appeal) and Aviation Fuel Supply Co v 

CIR (High Court). 

 

 

Christopher Nugee QC 

 

Christopher Nugee QCôs practice covers chancery and commercial work including pensions, 

real property, landlord and tenant, hostile trust litigation, and energy and other commercial 

contracts. He regularly sits in the Chancery Division as a Deputy High Court Judge and was 

recently appointed as a judge of the Courts of Appeal of Jersey and Guernsey. Christopher 

is described as ñutterly outstandingò and considered ñexcellent at contentious trust litigation,ò 

he is popular as he ñremains calm and shows great judgment in tight situations.ò 

 

 

James Ayliffe QC 

 

James Ayliffe QC is a commercial litigator with particular expertise in contentious trust 

matters. Recent cases have included disputes regarding the existence of a trust with assets 

worth some £1bn, mismanagement of trust investments, negligence by professionals 

advising trustees, trusteesô duties to protect trust assets, tracing of trust assets, and priority 

of trusteesô liens. James also has expertise in a number of other areas (such as company, 

insolvency, and financial services), which can be invaluable in this field. His expertise in 

insolvency, in particular, has proven useful in recent years, as the global downturn has 

affected many of those involved with trusts. Much of his work has international elements, 

with recent cases touching on jurisdictions as diverse as the Channel Islands, BVI, the 

Cayman Islands, Cyprus, New York, South Africa and Ukraine. In one current case, he is 

assisting an overseas tax authority to pursue monies transferred by its largest tax debtor into 

a trust structure located across several off-shore locations. 

 

 

Thomas Seymour 

 

Thomas Seymour has a broad-based chancery practice and has extensive experience of 

private client work, advising and acting for trustees, executors and beneficiaries in 

contentious and non-contentious trust and probate/administration of estate matters. Thomas 

has considerable recent experience of appearing and advising in cases with a 

foreign/international element. He acted for trustees in protracted trust and property-related 

litigation which culminated in William Fattal & Others v Walbrook Trustees (Jersey) Limited 

[2010] EWHC 2767 (a case relevant to the seminar) in which the trustees relied on an 

exoneration clause to have a claim for breach of trust struck out before trial. He is ranked in 

the Legal 500, as a ñleading juniorò and described as ña pleasure to work with and very 

thoroughò. 
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Mark Studer 

 

Mark Studer has long experience in dealing with all aspects of the law of trusts and 

settlements, arising both in the UK and in other overseas jurisdictions and he is particularly 

noted for his drafting skills. His trust work embraces the full range of private client litigation, 

including in the Court of Protection. Recent contentious work has included involvement in 

proceedings in the Bahamas, Bermuda, Guernsey and Scotland, as well as in England and 

Wales. The professional directories recommend Mark as a leading junior in the fields of 

chancery, private client, personal tax, trusts and probate and also in charity matters. 

Chambers & Partners 2012 states: ñHe is excellent at reassuring difficult or anxious clientsò, 

and other recent editions state that ñcommentators respect Mark Studer for his intelligenceò 

and describe him as ñpopular with leading solicitorsò. 

 

 

Daniel Hochberg 

 

Daniel Hochberg was called to the Bar in 1982. Since the early 1990s a large part of his 

practice has consisted of contentious and non-contentious offshore trusts work. He has been 

involved in many reported cases, particularly in the Royal Courts of Jersey and Guernsey, 

including West v Lazards and the Esteem litigation. Daniel always aims to give clear, sound, 

pragmatic and commercial advice, which draws on his own extensive experience of a wide 

range of legal problems and his understanding of how offshore trusts and offshore trustees 

work. He is always willing to travel and work with lawyers in other jurisdictions, clients in their 

own offices, and to appear in court or provide support to local advocates in offshore 

jurisdictions. 

 

 
Judith Bryant 

 
Judith Bryant was called to the Bar in 1987 and has specialised throughout her career in 

advisory and litigation work involving trusts (including their taxation), wills, administration of 

estates, charities, Court of Protection matters, pensions, family provision, trust work 

associated with high-wealth divorces, and related professional liability matters. She is 

equally at home in both the contentious and non-contentious fields and has a wealth of 

experience, having been involved in many cutting-edge cases over the years. Judith is 

consistently recommended as a leading junior in professional directories. Comments include 

ñexcellentò, ñalways plays a pivotal role in the outcome of any caseò, ñuser-friendlyò, ñgives 

clear adviceò, ñwon praise for her ósteadfast mannerô and practical approachôò, ñvery popular 

for her óaccessibilityô and óclarityôò, ñfirst-classò, and ñextremely bright, organised and cost-

effectiveò. 

 

 

Clare Stanley 

 

Clare Stanley is described in the directories as ñsurely heading for silk ï a brilliant legal 

mindò and ñnot afraid to go all out in even the very biggest of casesò. She is ñone of those 

barristers that come out fighting, she is resolute and gets results in courtò. She is 

recommended as a leading junior in each of Chambers & Partners, Chambers Global and 
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Legal 500 and was listed as a ñStar at the Commercial Barò by Legal Week. Clare was called 

to the English Bar in 1994. She read law at Downing College, Cambridge, and also has a 

degree in economics. Clare specialises in large-scale multi-jurisdictional commercial 

litigation, mostly involving trusts and complex underlying structures. 

 

 

Emily Campbell 

 

Emily Campbell was called to the Bar in 1995 and her practice encompasses a range of 

chancery and commercial work. She is particularly experienced in both the litigation and 

advisory sides of the law relating to trusts, estates, taxation and pension schemes. Emily has 

significant experience of contentious and non-contentious trust and estate litigation, 

including cases with a foreign element. She advises on a wide range of issues with an 

emphasis on private wealth planning, tax and the drafting of trust documentation. She was 

short-listed for the Advocate of the Year at the 2010/11 STEP Private Client Awards. 

 

 

Tiffany Scott 

 

Tiffany Scott read Classics at Oriel College, Oxford (where she was an Exhibitioner), and 

went on to obtain a distinction in the Postgraduate Diploma in Law. She was called to the 

Bar in 1998 and has a broad commercial and traditional chancery practice, within which she 

specialises in trusts and estates litigation, property litigation and professional negligence 

actions. She is recommended as a leading junior in all three areas by the Legal 500. She is 

experienced in all aspects of trusts and estates work ï contentious and non-contentious, 

offshore, onshore and multi-jurisdictional, with clients ranging from investments banks to 

charities to private individuals. She also has expertise in business litigation of all kinds 

including partnership and fund disputes, company and insolvency claims and civil fraud 

claims. Chambers and Partners states: ñsources emphasise her fine cross-examination skills 

and say óher style is effective as she is ruthless, yet never over the top, when exposing the 

limitations of her opponentôs caseô.ò 

 

 

Jonathan Hilliard 

 

Jonathan Hilliard came top of his year in both his undergraduate and post-graduate law 

degrees at Cambridge University, receiving a starred first degree in the latter, and was called 

to the bar in 2003. He was recently listed as one of the 10 stars of the junior chancery and 

commercial Bar in Legal Week, who described him as ñabsolutely brilliant: lots of brain 

power - impresses solicitors and silks alikeò and stated that ñhe completely outflanks some 

senior members of the Barò. He had previously been listed as one of the 10 future stars of 

the Bar in the Times, which said that ñhe has it all - no wonder heôs in demandò, and is highly 

recommended in both UK legal directories, Chambers & Partners 2012 describing him as 

ñphenomenally brightò. He has a broad trusts practice and spends a significant amount of his 

time on high value private and commercial trust disputes, often (in the case of private trusts) 

with significant offshore and/or family law elements. 
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Andrew Mold 

 

Andrew Mold obtained a first in law from Cambridge University and an LLM from Harvard 

Law School. He was called to the Bar in 2003. He is recommended by Chambers & Partners 

and the Legal 500 for traditional chancery, commercial chancery and pensions work, and is 

described as: ña star in the makingò who provides ña remarkable intellectual contribution to a 

caseò, ña first-class junior who produces superb workò, ña lawyer with a thorough 

understanding of trust disputesò and ñincredibly easy to deal withò. He has also gained 

considerable experience of working on so-called óbig moneyô divorce cases involving the 

treatment of trust assets, which includes being instructed for the wife in Charman. A 

significant part of Andrewôs work involves offshore trusts and related issues (in particular, 

obtaining or resisting interim relief) and he has been admitted to the Bar of the Cayman 

Islands, where he has appeared as an advocate. Andrew works equally well as the sole 

advocate on a case or as part of a wider team in larger-scale litigation. 
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The role of trustees in litigation 
 

Michael Furness QC and Emily Campbell 

 

 

 

The function of a Beddoe application 

 

1. This paper begins by looking at the situation of trustees who are contemplating 

bringing or defending an action against a third party who is unconnected with trust. 

What are the benefits of getting a Beddoe order, and what are the penalties for not 

doing so? This involves looking at what Re Beddoe was actually about, and what it 

said. 

 

What does Re Beddoe say? 

 

2. The background to Re Beddoe was a dispute between the trustee of a Settled Land 

Act settlement (Downes) on the one hand and the life tenant (Mrs Savage) and her 

nephew and solicitor (Mr Cottam) on the other. Mrs Savage wished to exercise her 

power of sale as tenant for life to sell some of the land comprised in the settlement. 

Mr Downes was advised by his counsel and solicitor that it was doubtful whether he 

was obliged to hand over the title deeds to enable her to do so. Mrs Savage had to 

sue to recover the deeds. Eventually Mr Downes conceded that she was entitled to 

them. Significant costs were incurred in that litigation, which Mr Downes took from 

the fund. On Mrs Savageôs death Mr Cottam, who was a capital beneficiary, objected 

to Mr Downes having indemnified himself from the trust fund in respect of the costs of 

the earlier action. 

 

3. It is important to appreciate that the CA in Re Beddoe were of the view that Mr 

Downes had clearly been wrongly advised as to the legal position regarding the title 

deeds, and that his refusal to hand them over had been thoroughly misconceived. It 

should also be noted that the costs in issue amounted to nearly a quarter of a small 

trust fund (see page 561). In a well-known passage, Lindley LJ said this (at page 

557): 

 

ñBut a trustee who, without the sanction of the Court, commences an action or 

defends an action unsuccessfully, does so at his own risk as regards the costs, 

even if he acts on counsel's opinion; and when the trustee seeks to obtain such 

costs out of his trust estate, he ought not to be allowed to charge them against 

his cestui que trust unless under very exceptional circumstances. If, indeed, the 

Judge comes to the conclusion that he would have authorized the action or 

defence had he been applied to, he might, in the exercise of his discretion, allow 

the costs incurred by the trustee out of the estate; but I cannot imagine any other 

circumstances under which the costs of an unauthorized and unsuccessful action 

brought or defended by a trustee could be properly thrown on the estate. Now, if 

in this case the trustee had applied by an originating summons for leave to 
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defend the action at the expense of the estate, I cannot suppose that any Judge 

would have authorized him to do so. Consequently, I should not myself have 

allowed these costs out of the estate. 

 

I entirely agree that a trustee is entitled as of right to full indemnity out of his trust 

estate against all his costs, charges, and expenses properly incurred: such an 

indemnity is the price paid by cestuis que trust for the gratuitous and onerous 

services of trustees; and in all cases of doubt, costs incurred by a trustee ought 

to be borne by the trust estate and not by him personally. The words ñproperly 

incurredò in the ordinary form of order are equivalent to ñnot improperly incurred.ò 

This view of a right of a trustee to indemnity is in conformity with the settled 

practice in Chancery and with Turner v. Hancock, the latest decision on the 

subject. 

 

But, considering the case and comparatively small expense with which trustees 

can obtain the opinion of a Judge of the Chancery Division on the question 

whether an action should be brought or defended at the expense of the trust 

estate, I am of opinion that if a trustee brings or defends an action unsuccessfully 

and without leave, it is for him to show that the costs so incurred were properly 

incurred. The fact that the trustee acted on counsel's opinion is in all cases a 

circumstance which ought to weigh with the Court in favour of the trustee; but 

counsel's opinion is no indemnity to him even on a question of costs.  

 

é 

 

As to the costs of Savage v. Downes, Downes ought only to have such costs as 

he would have incurred had be applied for leave to defend at the expense of the 

estate, and as we do not intend to have a further taxation or to have any further 

costs incurred about this unfortunate matter, we shall fix them at £35. As to 

Downes' costs of his summons to get his costs out of the estate, he ought to be 

allowed a reasonable sum, say £20; but no more. As to Cottam's costs of this 

summons, he was right in appearing and in opposing the claim of Downes, and 

he has saved the estate thereby a considerable sum; but he has unnecessarily 

incurred expense. He ought to be allowed £20 for his costs of this summons out 

of the estate, and no more. As to the costs of the appeal, Cottam succeeds in 

part, and the estate has benefited by this. On the other hand, he asked for too 

much, and we propose to give him £10 as the costs of this appeal out of the 

estate; and there will be no other order as to the costs of the appeal.ò 

 

Bowen LJ agreed, saying this: 

 

ñThe principle of law to be applied appears unmistakeably clear. A trustee can 

only be indemnified out of the pockets of his cestuis que trust against costs, 

charges, and expenses properly incurred for the benefit of the trust ð a 

proposition in which the word ñproperlyò means reasonably as well as honestly 

incurred. While I agree that trustees ought not to be visited with personal loss on 

account of mere errors in judgment which fall short of negligence or 
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unreasonableness, it is on the other hand essential to recollect that mere bona 

fides is not the test, and that it is no answer in the mouth of a trustee who has 

embarked in idle litigation to say that he honestly believed what his solicitor told 

him, if his solicitor has been wrong-headed and perverse. Costs, charges, and 

expenses which in fact have been unreasonably incurred, do not assume in the 

eye of the law the character of reasonableness simply because the solicitor is 

the person who was in fault. No more disastrous or delusive doctrine could be 

invented in a Court of Equity than the dangerous idea that a trustee himself 

might recover over from his own cestuis que trust costs which his own solicitor 

has unreasonably and perversely incurred merely because he had acted as his 

solicitor told him. 

 

If there be one consideration again more than another which ought to be present 

to the mind of a trustee, especially the trustee of a small and easily dissipated 

fund, it is that all litigation should be avoided, unless there is such a chance of 

success as to render it desirable in the interests of the estate that the necessary 

risk should be incurred. If a trustee is doubtful as to the wisdom of prosecuting or 

defending a lawsuit, he is provided by the law with an inexpensive method of 

solving his doubts in the interest of the trust. He has only to take out an 

originating summons, state the point under discussion, and ask the Court 

whether the point is one which should be fought out or abandoned. To embark in 

a lawsuit at the risk of the fund without this salutory precaution might often be to 

speculate in law with money that belongs to other people.ò 

 

 

4. The following points emerge from these passages: 

 

(1) A trustee who does not seek the approval of the court in advance for litigation 

expenses will be at risk of the costs of that litigation if they turn out to have been 

improperly incurred. 

(2) As a general rule a trustee who has not obtained a Beddoe order will only be 

entitled to an indemnity for the costs of unsuccessful litigation if the Court would 

have sanctioned those costs in advance, had it been asked to do so. 

(3) In deciding after the event whether it would have sanctioned the costs in 

advance the Court will form its own view of the merits of the trusteeôs case. The 

fact that the trustee relied on apparently competent legal advice will not make the 

costs of the litigation ñreasonable expensesò if that legal advice was in fact 

wrong. 

(4) If the Court decides that it would not have sanctioned the litigation expenditure in 

advance, it will allow the trustee the costs he would have incurred if he had 

applied for Beddoe relief, but no more than that. 

 

The judgment does not actually say in terms that if a trustee obtains the approval of 

the Court to take or defend litigation then he will be assured of being entitled to take 

his costs from the trust fund. To what extent that is the case is considered next. 
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How secure is a Beddoe order? 

 

5. At the time of the decision in Re Beddoe section 30 of the Law of Property 

(Amendment) Act 1860 (Lord St Leonardôs Act) was in force. So far as relevant this 

read as follows (line breaks have been inserted to make the paragraph easier to 

follow): 

 

ñAny Trustee, Executor or Administrator shall be at liberty, without the institution 

of a Suit, to apply by petition to any Judge of the High Court of Chancery, or by 

summons upon a written statement to any such Judge at Chambers for the 

Opinion, Advice or Direction of such Judge on any Question respecting the 

Management or Administration of the Trust Property é  

 

such Application to be served upon, or the hearing thereof attended by, all 

Persons interested in such Application or such of them as the said Judge shall 

think expedient;  

 

and the Trustee Executor or Administrator acting upon the Opinion Advice or 

Direction given by the said Judge shall be deemed, so far as regards his own 

responsibility, to have discharged his duty as such Trustee, Executor or 

Administrator in the subject matter of the said Application;  

 

provided nevertheless that this Act shall not indemnify any Trustee, Executor or 

Administrator in respect of any Act done in accordance with such Opinion Advice 

or Direction as aforesaid if such Trustee, Executor or Administrator shall have 

been guilty of any Fraud or willful Concealment or Misrepresentation in obtaining 

such Opinion Advice or Direction as aforesaid é ñ 

  

This section made it clear that if you followed a direction obtained on a Beddoe 

summons you obtained absolute protection from an action for breach of trust, or from 

a complaint that it was wrong to incur the authorised expenditure, unless the trustee 

was guilty of ñFraud or willful Concealment or Misrepresentationò in connection with 

the application for the Courtôs opinion. It appears that the word ñwillfulò qualifies both 

concealment and misrepresentation. That being so, the trustee under Lord St 

Leonardôs Act obtained full protection even if, in good faith, albeit negligently, he 

failed to disclose some material circumstance which might have affected the Courtôs 

decision on the Beddoe hearing. 

 

6. In 1893 section 30 of Lord St Leonardôs Act was repealed by the Trustee Act 1893 

and replaced with what was then O55 r3 of the RSC 1883. This later became RSC 

O85. Neither O55, nor O85, nor CPR Pt 64, which is their modern equivalent, make 

any statement about the protection which the trustee will receive if he acts on the 

direction of the Court, nor do they make any statement about the circumstances in 

which that protection will not be available. This leaves the matter open to judicial 

interpretation. In McDonald v Horn [1995] 1 All Er 961, 970g, Hoffmann LJ said this: 
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ñTrustees are also able to protect themselves against the possibility that they may 

be held to have acted unreasonably or in their own interest by applying at an 

early stage for directions as to whether to bring or defend the proceedings. This 

procedure, sanctioned by the decision of the Court of Appeal in In re Beddoe 

[1893] 1 Ch. 547, requires the trustee to make full disclosure of the strengths and 

weaknesses of his case. Provided that such disclosure has been made, the 

trustee can have full assurance that he will not personally have to bear his own 

costs or pay those of anyone else.ò 

  

Lightman J made a similar point in Alsop Wilkinson v Neary [1996] 1 WLR 1220, 

1224. 

 

7. The above passage from MacDonald v Horn was cited in Professional Trustees v 

Infant Prospective Beneficiary [2007] WTLR 1631, where Lindsay J was concerned 

to explore the effect of a Beddoe order in the context of a beneficiary who was 

concerned that because full disclosure of all the evidence had not been made to her, 

she was not receiving a fair hearing as required by article 6 of the ECHR. Lindsay J 

decided that a Beddoe order did not conclusively determine the issue of whether the 

trustee was entitled to its costs, because the order could always be revisited in the 

event that it turned out that full disclosure had not been made. Therefore he 

concluded that article 6 was not engaged. The making of a Beddoe order was 

essentially an administrative direction, it did not determine anyoneôs rights ï at most 

it could reduce the value of the fund in which those rights subsisted (paras 23 and 

25). On the question of the definitive effect of a Beddoe order the judge, after 

referring to the passage from McDonald v Horn, quoted above said this, at paras 21 

and 22: 

 

ñ[21] é I do wonder also whether ódisclosureô adequately covers all the cases 

where inroads are, in justice, proper to be made to the total assurance of his 

costs which Beddoe relief will normally give a trustee. What, for example, if the 

trustee adequately discloses the strengths, and more particularly, the 

weaknesses of which he has knowledge but not the weaknesses which, had he 

only made sufficient enquiry, he would have known of? What if he makes material 

factual mistakes which do not come to the notice of the judge who hears the 

Beddoe application? Such cases, one might hope, will be exceptional. I would 

accept that in the usual run of cases it matters not whether the trustee acquires 

an entitlement to his costs as of right, as the trusteesô counsel argues, or, as I 

would prefer to put it, acquires an exceptionally strong, almost irrefragable case 

for them. 

 

[22] éBut even where proceedings are launched or are continued, a trustee will 

not, in my view, as a matter of inescapable necessity, get his costs out of the 

trust estate. If, for example, it transpires that the picture which the trustee painted 

before the judge to get Beddoe relief was materially inaccurate and that the 

inaccuracy was the trusteeôs fault, the trustee could, in my judgment, find himself 

vulnerable in costs. In that sense the Beddoe hearing, strictly speaking, 

determines nothing relevant.ò 



20 

© Wilberforce Chambers 2012 

 

8. Clearly none of this is good news for trustees. We have come a long way from the 

certainties of Lord St Leonardôs Act. While it is not unreasonable to expect the trustee 

to make full disclosure of all the facts and matters he knows about, Lindsay J seems 

to suggest that the obligation may extend to matters which the trustee does not know 

about, but which a court, after the event, considers he should have known about. The 

problem is that one of the reasons why trustees want Beddoe protection, particularly 

when faced with complex litigation, is to guard against the consequences of their 

own, or their advisersô, innocent mistakes. It is suggested that the answer to Lindsay 

Jôs speculations in paras 21 and 22 of his judgment is that failure to disclose matters 

of which the trustee is ignorant should not vitiate the protection of the Beddoe order. 

If a Beddoe order is made in circumstances where it would not have been made had 

the proposed litigation been properly investigated the trustee may well have a claim 

against his legal advisers to recoup the loss suffered by the trust fund, but should not 

be at risk of personal liability for the costs. 

 

Beddoe relief in a wider context 

 

9. Approval by the Court of a decision by a trustee to commence or defend litigation 

might be seen as an example of an application by Trustees for authorisation to 

undertake a ñmomentousò decision (ie a decision which falls within category (2) of the 

types of trustee application for directions) considered by Hart J in Public Trustee v 

Cooper [2001] WTLR 901: 

 

ñThe second category is where the issue is whether the proposed course of 

action is a proper exercise of the trustees' powers where there is no real doubt as 

to the nature of the trustees' powers and the trustees have decided how they 

want to exercise them but, because the decision is particularly momentous, the 

trustees wish to obtain the blessing of the court for the action on which they have 

resolved and which is within their powers. Obvious examples of that, which are 

very familiar in the Chancery Division, are a decision by trustees to sell a family 

estate or to sell a controlling holding in a family company. In such circumstances 

there is no doubt at all as to the extent of the trustees' powers nor is there any 

doubt as to what the trustees want to do but they think it prudent, and the court 

will give them their costs of doing so, to obtain the court's blessing on a 

momentous decision. In a case like that, there is no question of surrender of 

discretion and indeed it is most unlikely that the court will be persuaded in the 

absence of special circumstances to accept the surrender of discretion on a 

question of that sort, where the trustees are prima facie in a much better position 

than the court to know what is in the best interests of the beneficiaries.ò 

 

10. In Merchant Navy Ratings Pension Fund Trustees Ltd v Chambers [2002] ICR 359 at 

363H the Court said this about the function of a trustee application of this sort: 

 

ñ é the threshold test for the provision of the court's blessing under category (2). 

The test is whether it can be said that in reaching its decision to implement the 

proposal, the trustee has taken into account irrelevant, improper or irrational 
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factors, or whether it has reached a decision that no reasonable body of trustees 

properly directing themselves could have reached. See Sir Richard Scott V-C in 

Edge v Pensions Ombudsman [1998] Ch 512 at 534 B to H as approved by the 

Court of Appeal at [2000] 3 WLR 79 at 100H to 103E. The court must also be 

satisfied that the trustee has in fact formed the opinion that it would be desirable 

to implement the proposal. See Public Trustee v Cooper at page 35. On the 

evidence which I have been shown it is clear that the Trustee has formed and 

continues to hold that opinion.ò 

 

11. Is a Beddoe summons in fact properly approached by the court on the same basis as 

Public Trustee v Cooper category two application? It appears not. The issue in a 

Beddoe summons is not whether the trustee is proposing to do something (ie litigate) 

which is a matter for their discretion. The issue is whether the expenditure which he 

proposes to incur will be proper (ie reasonable) expenditure for the benefit of the 

trust. As Re Beddoe itself makes clear, that is a matter for the Court to decide, and in 

doing so it may substitute its own opinion on that issue for that of the trustee. Both 

Re Beddoe  itself and later judgments refer to the Court having a discretion as to 

whether to permit the trustee to incur litigation costs - see in particular the two 

references to the Courtôs discretion in Re Evans [1986] 1 WLR 101, at page 106:  

 

ñFirst and foremost every case of this kind depends on its own facts and is 

essentially a matter for the discretion of the master or judge who hears it.ò 

  

And at page 107, after discussion of the reasons for allowing the appeal: 

 

  ñI would not wish to curtail the discretion of the court in any future case é.ò 

 

In a similar vein see Lawrence Collins QC (as he then was) sitting as a deputy in 

Weth v Attorney General [2001] WTLR 155 at 175. 

 

12. It therefore appears that a Beddoe hearing is more in the nature of a surrender of 

discretion to the Court, rather than a blessing of a momentous decision. That is not to 

say that the trustee will not usually have taken a preliminary view as what should be 

done, but it is clear that it may not be enough for the trustee to say that on the basis 

of the information available and the advice received a reasonable trustee could 

properly undertake the litigation. This of course, explains why it is important to seek 

Beddoe relief in advance of incurring substantial litigation expenditure ï there is 

greater scope for the Court to second guess a trusteeôs decision on incurring 

litigation costs, than, for example, when exercising a power of appointment. 

 

13. Returning to the question on non-disclosure by the trustee, in the context of an 

application within Public Trustee v Cooper category (2), granted that its object is to 

give the Trustee a ruling to the effect that it has not overlooked some relevant 

circumstance in taking its decision, it can hardly be supposed that if the Trustee has 

in fact innocently overlooked some relevant circumstance, that can be used as a 

ground to vitiate the order. If that were so the order would hardly be worth having. 

Furthermore, to say that court approval is vitiated if, due to the mistake of a 
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professional adviser an incorrect view of the merits of the transaction is put to the 

Court does not marry well with the CA view in Pitt v Holt [2011] 3 WLR 19 that a 

decision taken by a trustee with the benefit of ostensibly competent legal advice is a 

valid decision, even if based on a mistaken premise. 

 

14. But that raises the question whether the position is different in the case of a Beddoe 

summons where the Trustee obtains court approval to pursue or defend litigation but 

on the basis of a mistaken view of the law or facts? It is submitted not: the trustee 

should be able to rely on the courtôs authority as a conclusive answer to any 

subsequent challenge to the trusteeôs decision, or to expenditure incurred in respect 

of it, unless the order itself can be attacked on the grounds of fraud or deliberate non-

disclosure or misrepresentation. 

 

The conduct of the Beddoe application 

 

15. The trustee is likely to have two objectives when making a Beddoe application ï 

speed and cost efficiency. These objectives are likely to be mutually reinforcing, and 

with the following approaches should serve to achieve both of them. 

 

Confine the defendants 

 

16. CPR Pt 64 does not require all beneficiaries to be parties to the action ï neither did 

Order 85 or indeed Lord St Leonardôs Act (see above). Indeed, CPR Pt 64 it does not 

actually require any beneficiaries to be parties to the application. The number and 

identity of the defendants is likely ultimately to be a matter for the Court. While it is 

unlikely that a Court would be prepared to make a Beddoe order in the absence of 

any defendants to put contrary arguments (outside the context of a real emergency)1, 

once the Court is satisfied that the defendants between them will represent an 

appropriate range of interests in the issue before the Court, it should not insist on all 

beneficiaries being parties. 

 

17. CPR PD64B para 7.7 requires consultation with the beneficiaries over the trusteeôs 

proposed course of action. This can provide a medium via which the beneficiaries 

views can be provided to the Court, without the need to join them. 

 

18. As CPR PB64B para 4.1 points out, in some cases there may well be only two 

relevant points of view ï in favour and against litigating. In that situation the trustee 

can argue in favour of litigating and a single beneficiary can marshall all the 

arguments against doing so. 

 

Limit or eliminate the need for an oral hearing 

 

19. CPR PD64B has recently been amended (wef from 1st October 2011) to place more 

emphasis on dealing with Beddoe applications on paper. Para 6.1 now places the 

onus on the party who wants an oral hearing to explain why one is necessary. 

                                                 
1
  CPR PD64B envisages that the Court may make such an order, but in practice judges appear 

to be reluctant to do so. 
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Otherwise the Court will dispose of the application on paper if it considers that to do 

so will save time and expense (which it invariably will) and that an oral hearing is not 

necessary. Clearly the emphasis on paper hearings represents a determined attempt 

by the Court to reduce the cost of Beddoe applications, which can become very 

expensive if argued out at an oral hearing. New para 6.2 provides that where a ruling 

has been given on paper the court will in its order give any party the opportunity to 

apply for the discharge of the order. That is a clever provision ï it will make judges 

more willing to make orders on paper, but places the onus on challenging the order 

on the party who disputes it. There is the clear potential for a costs sanction on a 

party who precipitates an oral hearing which the Court considers to have been 

unnecessary. 

 

Confine the issues 

 

20. The trustee can use the consultation with the beneficiaries to try and narrow the 

issues for the Court. Do the objectors (if any) take a different view to the trustee on 

the merits (and if so why) or do they agree on the merits but have a more (or less) 

cautious attitude to risk than the trustee. An application which gets before the judge 

in form which allows the judge to see precisely where the differences of view occur is 

more likely to be capable of being dealt with proportionately and expeditiously. 

 

21. In a case which is incapable of being dealt with quickly and cheaply, especially in a 

case where some of the beneficiaries oppose the relief sought and the Court decides 

against dealing with the matter on paper, an early Case Management Conference 

should be convened, and the Judge should be encouraged to make Case 

Management decisions which can be relied on by the trustees as providing them with 

cost protection as the matter proceeds. The Judge should clearly define the role 

which the trustees should take at the Beddoe hearing (so as to minimise the risk of 

the trustee becoming exposed to adverse costs order in the Beddoe proceedings 

themselves ï see the Lee-Millais case discussed below.ò 

 

What happens when a Beddoe goes wrong? 

 

22. An example of this is described in the reported decision of the Court of Appeal in 

Howell & ors v Lees-Millais & ors [2011] EWCA Civ 786 (a case concerned with the 

effect of a purported Part 36 offer). The background as described by the Court of 

Appeal is as follows: 

 

23. The claimants were trustees of two settlements known as ñthe 1948 settlementò and 

ñthe 1968 settlementò. In December 2006, they issued a Beddoe application in the 

Chancery Division seeking the sanction of the court to pursue various claims which, 

they contended, the two trusts had for breach of trust and other relief. There were 

originally two beneficiaries who were made defendants to the application, Marcus 

Lees-Millais and his grandmother Lorna Joicey. Another beneficiary, Fiona Lees-

Millais (Marcusôs mother) was added as a defendant at a preliminary hearing. 
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24. The trustees asked the court to sanction the proposed claims. The defendants 

opposed the application (other than in relation to a claim for negligence against a firm 

of Solicitors). 

 

25. The application was heard in May 2008 by Lindsay J, and lasted 8 days. Very 

substantial costs were incurred as a result. Lindsay J declined to sanction any of the 

claims (save for the negligence claim). There was no appeal against that decision. 

The decision remains private, but the Court of Appeal reported that ñThe Judge made 

it clear in the course of his judgment that, in his view, the trustees had acted in an 

inappropriately partisan way.ò 

 

26. Following the decision of Lindsay J, preparations were made for a costs hearing. 

Negotiations were made in respect of costs, leading to certain agreements. A further 

hearing took place in May 2010 before Lindsay J as to the effect of those 

agreements, and the appeal to the Court of Appeal related to that decision. The 

primary issues arising are beyond the scope of this talk. 

 

27. Towards the end of his judgment, the Master of the Rolls (delivering the decision of 

the Court) commented:- 

 

ñ[T]he history of this application (even as briefly summarised above), the costs 

incurred in connection with it (as may be inferred from the sums negotiated in 

March and April 2010), the court time this whole application has taken (eight days 

plus four days on costs, not to mention interim hearings and this appeal), and the 

duration of the application (which started over fifty months ago) are all 

unquestionably inappropriate, and appear to be little short of scandalous.ò 

 

ñIn Re Beddoe é a trustee was refused permission to take his costs out of the 

trust in relation to certain proceedings in which he had taken part on behalf of the 

trust and had been unsuccessful. In justifying that refusal, Lindley LJ referred é 

to óthe ease and comparatively small expense with which trustees can obtain the 

opinion of a Judge of the Chancery Division on the question of whether an action 

should be brought or defended at the expense of the trust estate.ô To the same 

effect, Bowen LJ mentioned é the óinexpensive methodô available to a trustee 

who is ódoubtful as to the wisdom of pursuing or defending a lawsuitô. 

 

The possibility that an application of that type would involve well over twelve days 

of court time, would require more than 3,000 pages of evidence, would take some 

five years (or more than eighteen months if one ignores the costs issue) to 

resolve, and would incur the parties in costs exceeding the equivalent of £1m in 

present day value, would have seemed inconceivable to those two experienced 

judges. This should never happen again. In expressing this view, I am not 

seeking to suggest any particular person is to blame. The Judge may have 

thought that the trustees carried a large proportion of the blame, but it would be 

unfair and inappropriate for us to express any view on the point.ò 
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28. The following comments can be made as to the position following the Lees-Millais 

case. 

 

(1) All Beddoe applications should be conducted as proportionately and cost-

effectively as the circumstances permit. Trustees will be likely to attract 

substantial criticism and adverse costs orders against them personally if they do 

not ensure this is the case; 

 

(2) If it is not possible in the circumstances for a Beddoe application to be conducted 

cheaply and in a limited period of time, trustees are in a difficult position. If they 

proceed to make the application, they are at risk of costs (i.e. of the Beddoe 

application itself) ï which is the very species of risk which the procedure is 

designed to avoid ï if the Judge does not consider the claim should be brought. If 

they do not make an application, and proceed with the claim, they are at risk as 

to costs (i.e. of the claim). Conversely, if they abandon the claim, they may be 

sued by the beneficiaries for loss to the trust fund (i.e. loss of the claim). The 

position is not satisfactory from the point of view of trustees; 

 

(3) The quandary just mentioned emphasises the importance of the trustee taking 

the steps summarised in paragraphs 16 to 21 above  

 

(4) Extreme care should be taken in a case where the application is opposed by any 

of the beneficiaries. 

 

Alternative forms of trustee protection 

 

29. The following courses can be considered: 

(1) Reliance on Counselôs Opinion; 

(2) Insurance; 

(3) Indemnity from beneficiary. 

 

Reliance on Counselôs Opinion 

 

30. Even if Beddoe relief is sought, the trustees are likely to obtain Counselôs Opinion. 

However, will this provide protection if the claim which Counsel advises is likely to 

succeed fails in the event? If Counsel has been negligent, plainly the trustee has 

some protection in the form of an action against Counsel and/or Counselôs Instructing 

Solicitors. If, however, Counsel has not been negligent, in theory the Court can 

confer retrospective Beddoe relief and would apply the principles which would have 

been applied had the Court been considering the matter prospectively (see 

paragraph 4 above). However, Lindley LJ stated quite clearly (at page 558): ñThe fact 

that the trustee acted on counselôs opinion is in all cases a circumstance which ought 

to weigh with the Court in favour of the trustee; but counselôs opinion is no indemnity 

to him even on a question of costs.ò 

 

31. Some settlements contain a clause which states that a trustee will be entitled to an 

indemnity if they have acted in accordance with the Opinion of Counsel (usually with 



26 

© Wilberforce Chambers 2012 

a requirement as to the seniority of Counsel). Such a clause may provide some 

assistance to a trustee, but there are the following concerns:- 

 

(1) Such clauses do not provide trustees with absolute protection, because plainly 

they have the right to approach the Court notwithstanding the existence of the 

clause. This means that absent the unlikely case of Counsel advising the trustee 

not to apply to court, the trustee could be criticised for unreasonably failing to 

approach the Court (thereby being deprived of the protection of the clause); and 

 

(2) It might be argued that such a clause should not be used as guidance to the 

trustees, but is in the nature of an exoneration clause. Accordingly, if the trustee 

decides not to seek the protection of the Court in reliance on the existence of the 

clause, that very fact might arguably prevent the trustee from having the 

protection of the clause: cf Armitage v Nurse [1998] Ch  241. In that case, Millett 

LJ stated (at 254, agreeing with Counselôs submission) ñA trustee who relied on 

the presence of a trustee exemption clause to justify what he proposed to do 

would thereby lose its protection: he would be acting recklessly in the proper 

sense of the term.ò 

 

Insurance 

 

32. Professional trustees will usually have professional indemnity insurance (at their own 

expense). As with the clause mentioned in the previous section, it would be 

dangerous to use the existence of cover as a reason for making an application to 

Court, in circumstances where a lay trustee would wish to make such an application, 

for fear of losing cover. 

 

33. Beddoe protection is, of course, about costs protection, and the insurance industry is 

very familiar with providing insurance in respect to the risks of failure of litigation. 

Often, a claimant will take out after the event insurance against the risk of being 

ordered to pay the costs of the defendant. Sometimes such insurance will extend to 

the claimantôs own disbursements (e.g. Counselôs fees). In circumstances where the 

costs of a Beddoe would outweigh the costs of bringing the claim and the insurance 

premium, it is difficult to imagine that a trustee could be criticised for taking that 

course instead. 

 

Indemnity from beneficiary 

 

34. As an alternative to Beddoe protection, where one or more adult beneficiaries have a 

substantial interest in the trust fund, they may be prepared to indemnify the trustee 

against the cost of bringing proceedings. The indemnity may be in terms that the 

beneficiary will not contend that the costs should be disallowed from his or her share, 

or may extend to agreeing to make a payment in defined circumstances. In the 

former case, the trustee will be concerned about the risk in respect of beneficiaries 

not able and/or willing to provide such an indemnity. In the latter case, the trustee will 

be concerned about security for the indemnity. In pensions litigation, it is common for 

the sponsoring employer to indemnify the trustees/representative defendants for their 
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costs, thereby obviating the need for a Court Order providing Beddoe or prospective 

costs protection.    

 

35. In some circumstances, notably where litigation is carried on primarily for the benefit 

of a single beneficiary, an indemnity may be implied: see Independent Trustee 

Services Ltd v Rowe [1998] OPLR 77, where the sole member of a small self-

administered pension scheme was held liable to indemnify the trustee for the costs of 

bringing negligence proceedings against a third party 
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Trusteesô liability to outsiders 
 

James Ayliffe QC 

 

 

 

Introduction 

 

1. This talk considers the liability of trustees to outsiders.  The expression ñoutsidersò is 

used here to encompass persons other than the settlor, trustees and beneficiaries.  It 

includes the whole range of persons with whom trustees may find themselves dealing 

from time to time ï including service providers, purchasers or vendors, lenders, tax 

authorities, regulatory authorities, litigants suing or being sued by trustees and so on. 

 

2. Issues as to the liability of trustees to outsiders can arise in a wide variety of contexts 

and an understanding of the relevant principles is important both for litigators and 

non-litigators.   

 

3. Now is a particularly appropriate time to review these principles in the light of the 

decision of the Court of Appeal in Dominion Trust Company v Capmark Bank Europe 

[2011] EWCA Civ 380. 

 

Basic principle of personal liability 

 

4. The starting point is the personal nature of the office of trustee.  As is well-known, 

under English law a trust is not a separate legal entity.  Rather, it is an arrangement 

under which trustees assume duties to beneficiaries in respect of the property 

forming the subject matter of the trust. 

 

5. As a consequence of this lack of legal personality, a trust cannot itself hold property 

or contract with third parties or indeed carry out any act by itself.  It can only do so 

through the medium of the trustees.  It is they who hold the trust property and 

contract or otherwise act on behalf of the trust.2 

 

6. In so doing, the trustees are not acting as agents for the trust.  Given that the trust 

does not exist as a legal entity, an agency relationship is legally impossible.  Nor are 

they acting as agents for the beneficiaries.  They do, of course, have certain duties to 

look after the interests of beneficiaries but those duties do not constitute them agents 

for the beneficiaries.  Nor are they acting as agents for the settlor.  They may be 

carrying out the settlorôs wishes but not as the settlorôs agents. 

 

7. Instead, the trustees are acting as principals and therefore, insofar as their dealings 

create or give rise to legal obligations or liabilities to outsiders, the trustees will have 

unlimited personal liability to the outsiders.  If the obligations or liabilities come to be 

                                                 
2
  In these respects a trust is, of course, very different from a company which is a legal person and can hold property 

and contract with third parties. 
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enforced, the trustees cannot say that they were merely acting as trustees and that 

the outsiders should be enforcing against the trust assets rather than against them 

personally.   

 

8. It makes no difference that the outsiders know that the trustees were acting as 

trustees in relation to the relevant transaction.  The basic rule applies irrespective of 

whether the outsiders do or do not know that the trustees were acting as trustees. 

 

Rights of indemnity and supporting charge or lien 

 

9. As a consequence of their unlimited personal liability, it is also a basic principle of 

trust law that trustees are entitled to indemnify themselves out of the trust assets in 

respect of liabilities incurred by them when acting on behalf of the trust. 

 

10. This right is now enshrined in s. 31(1) of the Trustee Act 20003 which provides 

 

ñ(1)  A trusteeð 

(a) is entitled to be reimbursed from the trust funds, or 

(b) may pay out of the trust funds, 

expenses properly incurred by him when acting on behalf of the trust.ò 

 

Although formulated in terms of ñexpensesò, the right is not limited to expenses in a 

narrow sense but includes costs or liabilities incurred by the trustee. 

 

11. It is important to note the qualification that the ñexpensesò must have been ñproperly 

incurred when acting on behalf of the trustò.  The trustee must have been acting both 

as trustee (as opposed to in a personal capacity) and also in accordance with his 

powers and duties as trustee.  If he incurs a liability whilst he is purporting to act for 

the benefit of the trust (perhaps with the best of intentions) but it turns out that he had 

no right or power under the trust deed to do what he was doing, he will not be entitled 

to indemnity. 

 

12. Although not specifically stated in s. 31(1), it is well-established4 that the statutory 

right of indemnity is secured by a first charge or lien over the trust fund.  This charge 

or lien takes priority over the claims of the beneficiaries and also of purchasers and 

mortgagees claiming under the beneficiaries. 

 

13. Properly analysed, the statutory right of indemnity, coupled with the supporting 

charge or lien, actually comprises four rights:- 

 

¶ Reimbursement   

 

A trustee who has incurred a liability and discharged that liability out of his 

own resources is entitled to reimburse himself from the trust fund. 

 

                                                 
3
  The previous provision was s. 30(2) Trustee Act 1925 

4
  See generally Lewin on Trusts, 18

th
 ed, 21-33. 
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¶ Exoneration 

 

A trustee who has incurred but not yet discharged a liability is entitled to pay 

the liability directly from the trust fund so as to exonerate himself from the 

liability.  In practice, this is what most commonly happens where a trustee has 

incurred a liability. 

 

¶ Retention 

 

Pending discharge of liabilities a trustee may retain sufficient trust assets or 

income to meet the liabilities.  This right is not limited to present liabilities but 

also extends to contingent or future liabilities (although difficult issues may 

arise as to the amount that may properly be retained against such liabilities5). 

  

¶  Realisation 

 

A trustee may realise trust assets for the purpose of meeting liabilities.    

 

14. In many cases the trust deed will incorporate express provisions dealing with 

indemnification of the trustees.  Such express provisions may extend the trusteesô 

rights beyond those contained in s. 31(1).    

  

Limiting personal liability 

 

15. Although the default position is as set out above ï i.e. unlimited personal liability 

coupled with a right of indemnity from the trust assets - there is scope for the trustees 

and outsiders to agree otherwise.   

 

16. There are a number of different ways in which this might be done.  The most 

common is agreement that the trusteeôs liability shall be limited to the trust assets or 

to the extent of the trust assets available for the purpose of meeting the claim. 

Sometimes there may also be agreement that the trusteeôs liability shall be limited to 

the period during which he is a trustee.   

 

17. Occasionally, one meets provisions which attempt to negative any personal liability at 

all.  Care should, however, be taken when introducing such a provision as it could 

result in the wider arrangements between the trustee and the outsider being deprived 

of any legal effect at all or alternatively it might be disregarded altogether as 

repugnant to the rest of the arrangements.6  A situation where such a provision is 

most likely to operate successfully is in a non-recourse loan under which the lenderôs 

rights are to be limited to enforcement of the security for the loan.  In practice, 

however, lenders are rarely willing to accept such arrangements.   

 

                                                 
5
  Broadly, the trustee is entitled to retain sufficient assets to meet the liabilities calculated (on the basis of reasonable 

but not fanciful assumptions) on the worst case scenario.  
6
  See eg Watling v Lewis [1911] 1 Ch 414. 
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18. It is not generally enough for trustees merely to state in the contract or other 

documentation that they are acting ñas trusteesò.  In Muir v City of Glasgow Bank 

(1879) 4 App Cas 337 trustees entering a deed stated expressly that they were doing 

so ñas trusteesò but the House of Lords held this to be insufficient to negative 

personal liability.  As Lord Penzance put it: 

 

ñIt is not to be denied that the Appellants, on the face of the transfer deed into which they 
entered with the banking company and whereby they became shareholders in it, 
announced in express terms that they did so ñas trust disponeesò for other people. 
 
The question is, whether the statement of this fact has in any *368 degree exonerated 
them from the obligations which attached to the character and position of shareholders 
which it was the object of that deed to confer upon them. 
 
Speaking generally, there might no doubt arise an inference (if not rebutted by other 
circumstances) that a person who derived no benefit himself, and who acted only for the 
benefit of others, in contracts or engagements of any kind into which he might enter, 
would not intend thereby to expose himself to personal liability if it could be avoided. A 
general consideration of this character has, I think, largely pervaded the reasoning upon 
which the exemption of the Appellants from personal liability has been based and 
enforced in argument. 
 
But meanwhile it will not be doubted that a person who, in his capacity of trustee or 
executor, might choose to carry on a trade for the benefit of those beneficially interested 
in the estate, in the course of which trade debts to third persons arose, could not avoid 
liability on these debts by merely shewing that they arose out of matters in which he 
acted in the capacity of trustee or executor only, even though he should be able to shew, 
in addition, that the creditors of the concern knew all along the capacity in which he 
acted. 
 
The case of an agent who acts for others is, of course, entirely different. His contracts 
are the contracts of his principal; and the liabilities from which, as a general rule, he is 
personally exempt, fall upon his principal who acted through him. 
 
But to exonerate a trustee something more is necessary beyond the knowledge of those 
who deal with him that he is acting in that capacity, and it would not be sufficient in all 
cases to state that fact on the face of any contracts he may make. To exonerate him it 
would be necessary to shew that upon a proper interpretation of any contract he had 
made, viewed as a wholeðin its language, its incidents, and its subject-matterðthe 
intention of the parties to that contract was apparent that his personal liability should be 
excluded; and that although he was a contracting party to the obligation the creditors 
should look to the trust estate alone.ò 

 

19. Difficult issues may arise where a contract between a trustee and an outsider 

provides for payment by the trustee from out of the trust fund.  Clearly, in such a case 

the outsider will be entitled to sue the trustee to compel him to meet the liability from 

out of the trust fund.  However, does the outsider have any proprietary rights that can 

be exercised directly against the trust fund?  For example, does the outsider acquire 

an equitable charge over the trust fund?  The answers to these questions will depend 

upon the particular circumstances of each case.  It is certainly possible, as a matter 

of principle, that a provision to this effect could give rise to an equitable charge.7  

However, it would be important to consider the precise words used, the type of 

property forming the subject matter of the trust and the extent to which the trustee 

was acting within his powers.  

                                                 
7
  See further Swiss Bank Corporation v Lloyds Bank Ltd [1982] AC 584. 
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20. It goes without saying, of course, that the scope for limiting personal liability is only 

available where the trustee and the outsider are in a contractual relationship with one 

another.  There are many other situations where liabilities may arise in the absence 

of any contractual relationship ï e.g. liabilities arising from ownership of property or in 

tort or under statute or as a consequence of the unsuccessful pursuit of litigation.  In 

such cases there will be no scope for limiting liability.  

 

21. It also goes without saying that the limitation of personal liability must be acceptable 

to the outsider with whom the trustee is contracting.  In many cases the outsider may 

be unwilling to contract on such terms. 

 

Practical considerations for trustees  

 

22. Given that their liability will only be limited where they have entered into a contract 

with the relevant outsider which contains a limitation on their liability, trustees must 

proceed most of the time on the basis that any liability they may incur to outsiders will 

not be limited and that they will be reliant upon their rights of indemnity (and the 

supporting charge or lien) to protect themselves against such liability.   

 

23. Trustees therefore need to be satisfied that their rights of indemnity are likely to 

confer adequate protection.  This issue should be addressed both at the time of 

acceptance of office as trustee and also before undertaking any significant step in the 

administration of the trust.  Broadly speaking, it requires consideration of four 

matters:- 

 

¶ Source and extent of potential liabilities 

  

Trustees should first consider the potential sources of liability having regard to 

the property forming the subject matter of the trust and the steps they will 

have to take in the administration of the trust and the likely extent of any 

liabilities arising from such sources. 

 

¶ Adequacy of rights of indemnity 

  

Having ascertained the likely source and extent of potential liabilities, trustees 

should then check that they have adequate rights of indemnity to protect 

against such liabilities.  Ideally, they would insist on all-embracing rights being 

expressly set out in the trust deed before accepting office.  Having said this, 

the rights under s. 31 will normally be sufficient, although it is important to 

check that those rights have not been cut down or excluded in the trust deed.8 

 

¶ Sufficiency of trust assets 

  

                                                 
8
  There is an issue as to whether it is in fact possible to contract out of s. 31 as the section is silent on the point.  

However, if a trust deed contains a provision purporting to cut down or to exclude s. 31, the trustees are unlikely to want to take 
the risk of having to establish the invalidity of that provision.     
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Trustees should also consider whether the trust assets are likely to be 

sufficient to meet any liabilities to which they may be exposed.  If the assets 

are in illiquid form, they may also wish to consider issues such as the ease 

with which they will be able to realise the assets in order to meet such 

liabilities.   

 

¶ Priority of competing claims to trust assets 

 

Finally, trustees should consider whether there are (or may in the future be) 

any competing claims to trust assets and, if so, the priority of such claims as 

against their rights of indemnity.  In a sense, this is part and parcel of the 

issue of the sufficiency of the trust assets.  After all, what the trustees are 

concerned about is the extent of trusts assets available to them.  However, it 

is helpful to isolate this as a separate consideration.  The trusteesô rights of 

indemnity will normally take precedence over the rights of beneficiaries and 

those claiming through them.  However, there may be outsiders with claims 

against the trust assets who may assert priority over the trustees.  The 

Dominion case discussed below provides a good example of such a situation. 

 

Dominion Corporate Trustees Ltd v Capmark Bank Europe Plc  

 

The facts 

 

24. This case concerned a Jersey Property Unit Trust (ñJPUTò).  JPUTs provided (prior to 

a change in the law regarding stamp duty) a popular way of acquiring and holding 

English real property.  In short, the vendor of the property would set up a unit trust in 

Jersey to which he would transfer the property in return for the issue to him of units in 

the trust.  He would then sell the units to the purchaser.  No stamp duty would be 

payable on the transaction but the purchaser would nevertheless acquire beneficial 

ownership of the property.  The purchaser then has the choice of either collapsing 

the structure or maintaining it with a view to benefitting from on-going tax benefits 

arising from offshore ownership.  Whilst the trust remained in place, the trustee would 

generally have only a very minor role, the management of the property generally 

being delegated to a managing agent (who would often be connected with the 

purchaser).   

 

25. The JPUT in Dominion was established in 2006 to facilitate the acquisition of a 

substantial warehouse in Hemel Hempstead by a joint venture vehicle owned by a 

well-known property investor and entities within the Capmark group of companies.  

Following the structure explained above, the vendor transferred the warehouse to the 

trustees of the JPUT in return for units in the trust.  The purchaser then purchased 

those units for a total purchase price of £28m.  The purchaser raised £21m of the 

purchase price by way of loan from Capmark Bank to whom it charged the units as 

security for the loan.  At the request of the purchaser the trustees entered into a deed 

of guarantee and debenture under which they also charged the warehouse to 

Capmark Bank as further security for the loan.    
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26. Everything worked well for 2 years.  However, the warehouse then fell vacant with 

the result that the trustees had no income to help meet expenses of holding the 

warehouse and administering the trust.  Further, the situation became even worse in 

spring 2008 when the government changed the law governing business rates so as 

to make owners of unoccupied buildings liable for the rates.  This meant that the 

trustees became liable for rates on the warehouse.  Within a year or so the trustees 

were liable for rates in excess of £1m.   

 

27. The trustees wished to enforce their rights of indemnity and the associated charge or 

lien over the warehouse to enable them to pay the rates but met opposition from 

Capmark Bank who claimed that its security over the warehouse had priority over the 

trustees.   

 

28. The trustees therefore commenced legal proceedings seeking a declaration that their 

rights of indemnity and the associated charge or lien had priority over Capmark 

Bankôs security.  The trustees conceded that there was no general principle of law 

that a trustee who charges trust property retains priority for the charge or lien 

supporting its rights of indemnity.  The question of priority had to turn on the terms 

agreed with the lender ï i.e. whether the arrangements contained any express or 

implied agreement for the trusteeôs charge or lien to take priority over the lenderôs 

security.   

 

29. The trustees placed particular reliance upon the following clause in the deed of 

guarantee and debenture: 

 

 ñ17.6 Notwithstanding any other provisions of this Deed: 
 
17.6.1 each Chargor has executed this deed solely in its capacity as trustee of and 

with the intention of binding the assets of the Unit Trustee held by the 
Chargors from time to time (the ñTrust Assetsò); 

17.6.2 the aggregate of all liabilities of each Chargor under this Deed shall at all 
times and for all purposes extend only to the Trust Assets; 

17.6.3 in no circumstances shall any liability attach to or be enforced or enforceable 
against the assets of the Chargors (held in their capacity as trustees of any 
other trust or in their personal capacity or in any other capacity whatsoever) 
other than the assets which comprise the Trust Assets; and 

17.6.4 all representations, warranties, undertaking, obligations and covenants in this 
Deed are made, given, owed or agreed by or in relation to the Trust Assets 
and in the Chargorsô capacities as trustees of the Unit Trust and, for the 
avoidance of doubt, shall not be construed to be made, given, owed or 
agreed by or in relation to the Chargors in their capacities as trustees of any 
other trust or in their personal capacity or in any other capacity whatsoever 
(other than in their capacities as trustees of the Unit Trust).ò 

 

30. This clause clearly limited the trusteesô personal liability to the extent of the trust 

assets.  However, the trustees argued that the clause went beyond mere exclusion of 

personal liability and provided, expressly or impliedly, for their rights of indemnity to 

retain priority over the security interest granted to the lender.  Among other things: 

 

¶ They argued that the reference to ñTrust Assetsò should be understood as a 

reference to the net assets of the trust after allowing for their rights of indemnity.   
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¶ They placed reliance upon sub-clause 17.6.3 as evincing an overriding intention 

to protect personal assets of the trustees (of which rights of indemnity might be 

said to be one) from being prejudiced.   

¶ They also relied upon various elements of the factual background (such as the 

facts that they were mere service providers with no commercial interest in the 

underlying transaction and that Capmark Bank was not an independent third 

party but also held (albeit indirectly) a substantial equity stake in the borrowing 

entity) as rendering it extremely unlikely that the parties could have intended that 

the trustees should be exposed to any risk of loss ahead of Capmark Bank.    

 

31. Capmark Bank argued in response that, whilst it might seem unfair that the trustees 

should be lumbered with liability for the rates, what mattered was the terms of the 

deed of guarantee and debenture and these did not contain any indication that the 

trustees were to have priority.  On the contrary, leaving cl. 17.6 to one side, they 

contained a number of contrary indications.   

 

The decision  

 

32. At first instance David Richards J rejected the trusteesô case:  see [2010] EWHC 

1605 (Ch).  His decision was based principally on the ground that there were a 

number of other provisions in the deed pointing towards an absence of priority for the 

trustees and these precluded a wide construction of cl. 17.6.  However, he was 

sufficiently troubled by the point to give permission to appeal. 

 

33. The Court of Appeal also rejected the trusteesô case:  see [2011] EWCA Civ 380.  In 

the lead judgment the Master of the Rolls accepted the trusteesô case to the extent 

that he was prepared to treat cl. 17.6 as an overriding clause and accordingly not to 

allow its interpretation to be conditioned by other clauses of the deed.  However, he 

was not prepared to give cl. 17.6 the broad interpretation sought by the trustees.  He 

considered that the ñTrust Assetsò were the trust assets, not the trust assets net of 

the trusteesô rights of indemnity and that, if they had wanted to preserve priority for 

their rights of indemnity, they could and should have provided for this in clear terms 

in the deed. 

 

Commentary 

 

34. Whilst the reasoning in the case is not particularly surprising or remarkable, the case 

is a salutary reminder of the risks run by trustees.  It shows that it is not always 

possible for trustees to anticipate liabilities.  Liabilities may arise even where trustees 

are not engaging in positive acts such as borrowing money or contracting with 

outsiders.  The mere holding of property may result in a liability.   

 

35. It also illustrates the importance of being aware of and giving consideration to the 

matters discussed in paragraph 22 above.  Focusing on limitation of personal liability 

may not be enough to protect trustees.  Consideration also needs to be given to the 

ramifications of any proposed transaction for the trusteesô rights of indemnity.   This 

is particularly important where an outsider may have (or obtain in the future) a 
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proprietary interest in or over the trust assets because issues of priority as between 

the trustees and the outsider may then arise.  In the event that the trust assets are 

insufficient to satisfy both the trustees and the outsider, whose interest is to take 

precedence?   

 

36. The analysis of priority will depend upon the nature of the assets concerned and the 

interests acquired in or over those assets.  If the interest acquired by the outsider is 

merely equitable, it may be that the trusteesô rights of indemnity will take priority on 

the basis of the equitable rule that the first in time prevails.  However, it may not be 

safe to rely upon this.  Among other things, there may be scope for argument about 

whether the trusteesô rights of indemnity are properly to be regarded as arising first in 

time.  Whilst the rights may exist in principle from the creation of the trust, it might be 

said that an interest over the trust assets only arises when and to the extent that the 

trustees actually incur liabilities.  

 

37. Where there is a danger of loss of priority, what can trustees do to protect their 

interests?   

 

38. The first and most obvious step is to try to obtain agreement from any outsider 

acquiring an interest in or over the trust assets that the trusteesô right of indemnity will 

have priority over such interest.  If the trustees can get such agreement, they should 

ensure that it is in clear and unequivocal terms.  Dominion shows that it is not 

enough to manifest a general intention to protect the interests of the trustees.  To 

maintain priority the trustees must have a specific agreement preserving their priority.   

 

39. Rather than trying to negotiate specific terms on each transaction, trustees may find 

it useful to incorporate a standard clause to this effect (perhaps by way of expansion 

of their standard trustee limitation clauses) in any contract or other document entered 

into with outsiders.  Of course, outsiders may still refuse to accept such clauses but 

the trustees may find that this way of proceeding draws less attention to the issue 

and that the clause is not always challenged.   

 

40. The other advantage of proceeding in this way is that it may protect against the 

unexpected ï i.e. situations where outsiders acquire interests in unforeseen ways.  

The conflict that arose in Dominion (i.e. between the rights of a secured creditor and 

the trusteesô rights of indemnity) could have been foreseen, at least with the benefit 

of hindsight.  However, other cases may be less straightforward.     

 

41. Of course, in many cases the trustees will find themselves unable to obtain 

agreement preserving their priority as against the relevant outsider.9  In such cases 

the trustees should consider whether they can obtain any other kind of protection 

against the risk of the trust assets proving insufficient to satisfy both the outsiderôs 

interest and their own rights of indemnity.  One possibility may be to seek an 

indemnity (ideally, secured) from any beneficiary for whose benefit the relevant 

                                                 
9
  For example, the outsider may refuse to accept that the trusteesô rights of indemnity should have priority.  Or the 
outsiderôs interest in or over the trust assets may arise in some way (eg under a statutory charge or a charge arising by 
operation of law) which does not involve any direct dealing between the trustees and the outsider and which accordingly leaves 
no opportunity for entering into any discussion or agreement about priority. 
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transaction is to be pursued or possibly even from the settlor.  However, this may not 

always be available and, even if it is available, it may not provide complete protection 

(unless, that is, it is fully secured).   

 

42. Finally, where the trustee is a commercial provider of trustee services, it may wish to 

consider using separate corporate vehicles as trustees for each trust and ensuring 

that the assets held by each such vehicle are limited to the assets of the relevant 

trust.  Whilst this will not avoid the risk of personal exposure, it will at least limit the 

adverse consequences of any such exposure by ring-fencing them to that vehicle.  

 

Direct claims by outsiders against trust assets 

 

43. The discussion above has focused on the position of trustees.  It is, however, helpful 

also to give consideration to the position of outsiders.  Generally, outsiders will not 

need to assert direct claims against the trust assets.  It is enough for them simply to 

pursue the trustees who will then (in order to protect themselves) assert their rights of 

indemnity against the trust assets so as to enable them to pay the outsiders.  

Sometimes, however, matters will not develop in this way10 and, if so, the question 

arises as to whether outsiders can bring direct claims against the trust assets. 

 

The general rule:  no direct claims by outsiders 

 

44. It is a well-established general principle of trust law that outsiders have no 

entitlement to claim directly against trust assets.  This is a corollary of the principles 

discussed above under which trustees act as principals and not as agents.  It follows 

from these principles that outsiders must assert their claims against the trustees and 

not against the trust assets.  As it was put in the Australian case of General Credits 

Ltd v Tawella Property [1984] 1 Qd R 388 at 389: 

 

ñIt is well settled that such a judgment cannot be enforced by execution levied 

upon trust assets even though the judgment against the trustee is founded on 

a debt incurred by him in the capacity of trustee:  see Jennings v Mather 

[1902] 1 KB 1, affirming [1901] 2 QB 108;  Savage v Union Bank of Australia 

Ltd (1906) 3 CLR 1170, 1186;  Octavo Investments Pty Ltd v Knight (1979) 

144 CLR 360, 367.  The rule that a creditor has no direct right of recourse 

against the trust assets goes back to at least the time of Lord Eldon in Worral 

v Harford (1802) 8 Ves 4, 8; 32 ER 250, 252.  See also Re Evans (1887) 34 

Ch D 597.ò 

 

 

 

 

                                                 
10

  For example, it may be that the trustees are not concerned about the consequences of enforcement against them 
personally because they have no personal assets or such assets as they have are immune from enforcement.  Or it may be 
that the beneficiaries have persuaded the trustees to forgo their rights of indemnity.  Or it may be that the beneficiaries are 
objecting to the exercise by the trustees of their rights of indemnity, perhaps asserting that the trustees have no entitlement to 
indemnity in the present case.  Or it may be that the trusteesô rights of indemnity have been excluded or restricted in material 
ways.  Or it may be that the trustees have become insolvent with the result that the trustees may then have no incentive to 
exercise their rights of indemnity.  
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Exceptions to the general rule 

 

45. The general rule obviously does not apply where the trustees have conferred upon 

the outsiders some kind of proprietary right (such as a charge) over the trust assets.  

Leaving aside this situation, however, there are only three ways in which this general 

prohibition on direct pursuit of trust assets might be circumvented. 

 

¶ Subrogation 

¶ Charging order 

¶ Appointment of receiver  

 

These are considered in turn below.  The last is put forward with some diffidence but 

is nevertheless worthy of consideration. 

 

Subrogation 

 

46. It is well-established that where a trustee fails (for whatever reason) to exercise his 

rights of indemnity against the trust assets so as to meet a claim by an outsider, it is 

open to the outsider to exercise those rights of indemnity by subrogation.  The 

principles and cases governing this remedy are helpfully explained in Lewin on 

Trusts, 18th ed, 21-38ff. 

 

47. Strictly analysed, of course, this remedy does not involve an infringement of the 

general rule explained above in that what the outsider is actually doing is to assert 

the trusteeôs rights (i.e. rights of indemnity) rather than any rights belonging to him.  

Nevertheless, it does provide a mechanism by which outsiders can get at trust assets 

in circumstances where the trustees have failed to exercise their rights of indemnity. 

 

48. The fact that the outsider has no direct rights against the trust assets but is taking 

advantage of the trusteesô rights means that a claim by way of subrogation has a 

number of drawbacks from the outsiderôs point of view. 

 

49. First, the outsiderôs claim is only as good as the trusteeôs rights.  If the trustee would 

have encountered difficulties in asserting his rights, the outsider will be in no better 

position.11  Accordingly, if the trusteeôs rights of indemnity were excluded or limited 

under the trust deed, this may prevent the outsider from succeeding on his claim by 

subrogation.  Similarly, if the trustee was not acting properly (i.e. in accordance with 

his duties and responsibilities as trustee) when incurring the liability in question, the 

trustee will not be entitled to indemnity and neither will the outsider.  Also, if the 

trustee is subject to some cross-claim under which he owes money to the trust, this 

may be set off so as to reduce or possibly extinguish any right of indemnity and, if so, 

the outsider will have to bear the consequences of this. 

                                                 
11

  The creditorôs right of subrogation was well summarised at p. 389 of the Tawila case referred to above:  ñ... the claim 
of creditors in equity to be subrogated to that right [i.e. the trusteesô right of indemnity] has often been recognised:  see eg 
Vacuum Oil Co Pty Ltd v Wiltshire (1945) 72 CLR 319, 335-6.  But the creditorsô claim necessarily depends on the existence of 
a right exercisable by the trustee to be indemnified:  ibid.  If the liability incurred by the trustee was not authorised or properly 
incurred;  or if, through some misapplication of trust assets, the trustee is in debit on the trust accounts, no right of indemnity 
can exist, nor can any claim to subrogation arise in favour of a creditor:  Re John (1880) Ch D 548, 552;  Re Frith [1902] 1 Ch 
342.ò   
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50. Secondly, the outsiderôs claim may prove to be slow and cumbersome in practice.  

Whilst trustees can normally exercise their rights of indemnity without the need for 

any legal proceedings,12 the outsider would need to start legal proceedings.  Whilst 

the precise procedure would probably have to be discussed with the court and 

tailored to the circumstances of the particular case, it is likely that the outsider would 

not merely have to join the trustee but probably also to join or at least give notice to 

the beneficiaries in order to give them a chance to object if they wish (as they may 

well do).   

 

51. Thirdly, the outsiderôs claim may give rise to tricky issues.  For example, in one 

case13 I was involved with the beneficiaries opposed enforcement by the outsider on 

the basis that the trustees may have been acting improperly when they incurred the 

liability in question and therefore had no right of indemnity.  In order to judge the 

propriety of the trusteesô actions it would be necessary to review the legal advice 

received by the trustees.  However, such advice would of course be legally 

privileged.  Whilst the beneficiaries might be entitled to see it, the outsider would not 

be entitled to do so.  But, if this is right, how could the outsider combat the objection 

that the trustees were acting improperly?  In the event, the outsider was able to 

circumvent this problem by obtaining a charging order under the principles discussed 

below.  However, the case illustrates the difficulties that may arise on a claim by 

subrogation. 

 

52. Finally, the outsiderôs claim by subrogation is likely to be of limited value if the trustee 

is insolvent.  Given that the right of indemnity is, effectively, an asset of the trustee, it 

will vest in or become subject to the control of the relevant insolvency officeholder 

and pursuit of the right by way of subrogation will no longer be possible without his or 

her consent.  In practice, this may not be a problem in that a responsible officeholder 

might provide consent or even assign the right of indemnity to the outsider.  

However, it is possible that the officeholder might not be so co-operative and might 

claim on the right of indemnity in order to increase the available funds of the insolvent 

trustee for the benefit of all its creditors and not merely the outsider. 

 

Charging order 

 

53. An alternative, and generally more attractive, option for outsiders is to obtain 

judgment against the trustees and then apply for a charging order over the trust 

assets under s. 2(1)(b) of the Charging Orders Act 1979.  It might be thought that this 

option is only available where the trustee is entitled to indemnity from the trust assets 

because otherwise it would contravene the general rule explained above.  However, 

the court has held in two cases (see further below) that this is not correct.  S. 2(1)(b) 

has had the effect of introducing a statutory qualification on the general rule. 

 

                                                 
12

  As they hold the trust assets, they can simply apply them in such a way as to indemnify themselves against the 
relevant liability.  The position may be more difficult if the beneficiaries are objecting to their right to indemnity.  However, even 
here, the trustees may (especially if they consider their entitlement to indemnity to be clear) simply proceed to resort to the 
assets, leaving it to the beneficiaries to apply for injunctive relief if they consider that they have genuine grounds of objection.  
13

  See the case of Bonham v Blake Lapthorn Linnell [2007] WTLR 189 discussed further below when dealing with 
charging orders.   
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54. S. 2(1)(b) provides that a charging order may be obtained on any interest held by a 

person as trustee of a trust if the interest is in one of certain specified kinds of asset 

(namely, land or securities (including shares in a company) or funds in court or an 

interest under another trust) and  

 

ñthe judgment or order in respect of which a charge is to be imposed was made 
against that person as trustee of the trustò. 

 

55. Assuming that the trust assets fall within one of the specified categories of asset, the 

crucial issue for the outsider will be whether the judgment or order obtained against 

the trustee was made against the trustee ñas trustee of the trustò.  These words are 

rather obscure.  Clearly, they envisage that the trustee must have been acting in 

pursuance of the trust in some way or other.   However, do they require more than 

this?  In particular, do they also require that the trustee must have been acting 

properly as trustee and in circumstances which entitle him to indemnity from the trust 

assets?     

 

56. The answer to this appears to be that they do not.  In Beckenham MC Ltd v 

Centralex Ltd [2004] EWHC 1287 trustees held freehold units in a business park and 

failed to pay service charges due to the management company responsible for the 

upkeep of the business park.  The management company subsequently obtained a 

judgment against the trustees and sought a charging order over the units to enforce 

such judgment.  It was objected by the trustees and the beneficiary that the court 

could not grant a charging order over the units because the terms of the trust 

excluded any right of indemnity on the part of the trustees in respect of the service 

charges in question.  They argued that a liability ñas trusteeò could not arise in 

circumstances where the trustees had no right of indemnity against the trust property.  

However, Hart J disagreed and held that the existence of private arrangements 

between the trustees and their beneficiary excluding the formerôs right of indemnity 

did not prevent the liability for service charges having been incurred by the trustees 

ñas trusteesò.  In his view,  

 

ñthe primary concept in play [in s. 2(1)(b)]... is of the liability having been incurred on 
behalf of the trust.  Where the liability is incurred (as here) by virtue of the bare legal 
ownership of the property in question, together with the concomitant rights necessary for 
its enjoyment (ex hypothesi authorised by the trust) it seems to me entirely apposite to 
speak of it having been incurred on behalf of the trust and in that sense a liability of the 
trustee as trusteeò. 

 

57. Further, in an unreported decision arising out of attempts to enforce costs orders 

obtained in Bonham v Blake Lapthorn Linnell [2007] WTLR 189 Patten J took a 

similar view.  The Bonham case involved a claim by trustees against solicitors who 

had acted for former trustees in earlier unsuccessful litigation.  The solicitors (for 

whom I acted) successfully defended the proceedings and obtained cost orders 

against the trustees.  However, the trustees failed to pay the costs or to exercise their 

right of indemnity against the trust assets (shares in the former Bonham auction 

house).   

 



44 

© Wilberforce Chambers 2012 

58. The solicitors could have proceeded to enforce the trusteesô right of indemnity 

against the trust assets by subrogation.  However, the trustees and beneficiaries 

suggested that the trustees (who had not obtained Beddoes approval before 

pursuing their claim) might not have been acting properly in pursuing the claim and 

therefore might not be entitled to indemnity.  They did not go as far as saying that the 

trustees had actually acted improperly.  Their point was simply that there was doubt 

and that if the solicitors were to pursue a right of indemnity against the trust assets, 

they must establish as a precondition that the trustees were acting properly.  This 

raised the prospect of yet further lengthy proceedings (akin to a retrospective 

Beddoes application) to establish whether the trustees had acted properly in pursuing 

the claim.   

 

59. Faced with this, the solicitors decided to apply for a charging order instead.  

However, the trustees and beneficiaries raised essentially the same objections to the 

application for a charging order.  They argued that the solicitors still had to show that 

the trustees had been acting properly so as to have an entitlement to indemnity from 

the trust assets.  Not to require this would be to infringe the general rule explained 

above and would expose the beneficiaries to the risk of having the trust assets taking 

away by a creditor of the trustees in circumstances where the trustees had acted 

improperly and in breach of trust in incurring the liability in question.   They suggest 

that Hart J had been wrong to take a different view in Beckenham.   

 

60. In the event, Patten J rejected the arguments put forward by the trustees and 

beneficiaries and imposed a charging order on the trust assets.  The current position 

under English law, therefore, appears to be that outsiders can have direct recourse to 

trust assets by the relatively simple route of a charging order, provided that the trust 

assets fall within one of the specified categories (which are likely to cover most trust 

assets) and that the underlying liability was incurred ñas trusteeò (which does not 

necessarily mean in circumstances where the trustee would be entitled to indemnity 

from the trust assets). 

 

Appointment of receiver 

 

61. A final possible route for a direct claim by outsiders might be by way of appointment 

of a receiver by way of equitable execution.  So far as I am aware, this has not been 

subject of any case law.  However, the width of the courtôs discretion to appoint a 

receiver and the flexible approach that has been taken by the court in exercising that 

discretion in a number of recent cases leaves open the possibility of such a claim. 

 

62. As is well-known, the courtôs jurisdiction to appoint receivers is conferred by s. 37(1) 

of the Senior Courts Act 1981: 

 

ñThe High Court may by order (whether interlocutory or final) grant an injunction or 
appoint a receiver in all cases in which it appears to the court to be just and 
convenient to do soò. 

 

63. If an outsider were to proceed by this route, the question for the court would be 

whether it was ñjust and convenientò to appoint a receiver in all the circumstances.  If 
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the outsider could proceed in some other way (eg by way of subrogation or a 

charging order), the court might well conclude that it was not just and convenient to 

appoint a receiver.  However, it may be that there are no other routes open to the 

outsider, or at least none that offer a convenient alternative.  It may be, for example, 

that the trust assets are of a kind not amenable to execution by way of a charging 

order and that a claim by way of subrogation would be slow and costly and of 

uncertain outcome.  In such circumstances the court might be prepared to consider 

the appointment of a receiver. 

 

64. It might be objected by the trustees or the beneficiaries that the appointment of a 

receiver at the instance of an outsider would be to infringe the general rule explained 

above precluding direct claims by outsiders.  However, it might be said in response 

that the court has a sufficiently wide discretion under s. 37(1) to disapply the general 

rule if this would be just and convenient in the circumstances.  Reference might also 

be made to recent cases (such as Re Masri (No. 2) [2009] QB 450 and TMSF v 

Merrill Lynch [2011] UKPC 17) where the court has pushed back the boundaries for 

the appointment of receivers. 

 

65. A firm view on the availability of this remedy to an outsider would require closer 

consideration by reference to the facts of a particular case.  For present purposes, I 

merely raise it as a possible way forward meriting further investigation if other 

avenues are closed or fraught with obstacles.  

 

Consideration of some off-shore jurisdictions 

 

66. Finally, it is interesting to compare the English principles discussed above with those 

in some off-shore jurisdictions such as the Channel Islands, the British Virgin Islands 

and the Cayman Islands.  It is beyond the scope of this talk to carry out a detailed 

analysis of the law in these jurisdictions.  However, it will be seen that the first two 

have introduced a number of provisions qualifying the personal liability of trustees 

and conferring on outsiders certain direct rights against trust assets.  However, it is 

not entirely clear how these provisions are intended to work or indeed whether they 

actually produce a system that it is significantly different to that which operates in 

England. 

 

Channel Islands 

 

67. Article 32 of the Trusts (Jersey) Law (ñTJLò) provides: 

 

ñ(1) Where a trustee is party to any transaction or matter affecting the trust ï (a) if the 
other party knows that the trustee is acting as trustee, any claim by the other party shall be 
against the trustee as trustee and shall extend only to the trust property; (b) if the other party 
does not know that the trustee is acting as trustee, any claim by the other party may be made 
against the trustee personally (though, without prejudice to his or her personal liability, the 
trustee shall have a right of recourse to the trust property by way of indemnity)ò.   

 

68. Similarly, section 42 of the Trusts (Guernsey) Law (ñTGLò) provides: 
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ñ(1)  ... where, in a transaction or matter affecting a trust, a trustee informs a third party 
that he is acting as trustee or the third party is otherwise aware of the fact, the trustee does 
not incur any personal liability and a claim by the third party in respect of the transaction or 
matter extends only to the trust property. 
  (2) If the trustee fails to inform the third party that he is acting as trustee and the third 
party is otherwise unaware of the fact ï (a) he incurs personal liability to the third party in 
respect of the transaction or matter, and (b) he has a right of indemnity against the trust 
property in respect of his personal liability, unless he acted in breach of trust. 
  ... 
  (4) This section applies to a transaction notwithstanding the lex causae of the 
transaction, unless the terms of the transaction expressly provide to the contrary.ò 

 

69. It can be seen that the basic principle governing trusteesô liability to outsiders in these 

two jurisdictions is similar to English law in that the default position is that trustees 

have unlimited personal liability but also have a right of indemnity against the trust 

property.  However, this basic principle is displaced where the outsider knows that 

the trustee is acting as trustee.     

 

70. Where this is the case, the trustee is to have no personal liability.  Section 42 TGL 

spells this out expressly.   Article 32 TJL is not quite as clear in that sub-para (1)(a) 

states that any claim shall be against the trustee ñas trusteeò without explaining what 

this means.  However, it goes on to state that any claim ñshall extend only to the trust 

propertyò which is presumably intended to exclude the possibility of any personal 

liability.  Furthermore, the wording of sub-para (b) points in the same direction.   

 

71. Beyond this, however, the effect of the provisions is far less clear.  First, it is unclear 

whether the outsider is to have any proprietary rights in or over the trust assets.  It 

might be thought that the purpose of the provisions is simply to limit the trusteesô 

liability to the extent of the trust property in their hands and not to give the outsider 

rights interest in or over the trust assets.  This certainly seems to have been the 

intention in the consultation paper preceding the TJL.  However, if this was the 

intention, it is surprising that the draftsman did not adopt different words.  The words 

used are more reminiscent of proprietary rights and some commentators14  have 

taken the view that they do confer proprietary rights. 

 

72. Secondly, if the outsider has rights of a proprietary nature, this leaves a number of 

potentially very tricky issues.  Among other things:- 

 

¶  What is the precise nature of the rights?  Do they operate as a charge 

or lien?  Or do they merely confer a right to enforce against the assets 

directly without having to invoke any intervening right of indemnity in 

the trustees? 

 

¶  What priority do the rights have as against other proprietary claims to 

the trust assets?  Do they take priority over all other proprietary claims 

(whether arising in favour of other outsiders or the trustees or 

beneficiaries) or only some such claims and, if so, which ones?  

Furthermore, on what date does such priority arise ï the date on which 

                                                 
14

  Eg Paul Matthews in ñThe Jersey Law of Trustò, 3rd ed, para 10.3. 
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the relevant liabilities to the outsider first come into existence or on 

which the outsider first asserts its proprietary claim or on some other 

and, if so, what date? 

 

¶ What is the position of the trustees where such rights may exist but 

have not yet been asserted or, if asserted, determined?  Can the 

trustees deal with the trust assets, make distributions to beneficiaries 

etc without regard to such rights?  Or do they risk liability to the 

outsider if they do this?   

 

¶  Are the rights to be available to the outsider irrespective of whether 

the trustee was acting properly in incurring the liabilities in question?  It 

might be argued that a trustee can only be said to be acting ñas 

trusteeò for the purpose of article 32 and section 42 if it was acting 

properly in the circumstances.  If this is the case, then the outsiderôs 

rights under these provisions add little to his right to enforce the 

trusteeôs right of indemnity by subrogation. 

 

¶  How exactly are the outsiderôs rights to be enforced?  Is it enough for 

him to proceed against the trustee alone?  Or must he also join or at 

least give notice to the beneficiaries so that they have an opportunity, 

if they wish, to object to enforcement of the trusteeôs rights?   

 

¶  What about the situation where the outsider does not know that the 

trustees were acting as trustees?  In that situation, does he have, in 

addition to his right of action against the trustees personally, a direct 

right of action against the trust property?  The reference to the trustees 

having a right of indemnity against the trust property and the absence 

of any reference to claims by outsiders directly against the trust 

property might be said to point away from any such direct right of 

action.  However, if this is right, it is difficult to understand the logic.  

Why should an outsider party be worse off in this situation?  One can 

understand why it might be thought reasonable and fair that trustees 

should not be subject to personal liability where they have made clear 

that they are contracting as trustees.  However, it is less easy to see 

why, if they were in fact contracting as trustees but did not make this 

clear, the outsider should not be able to pursue a direct right of action 

against the trust fund in this situation as well. 

 

¶  Finally, if the outsider has lesser rights against the trust property when 

he does not know that the trustees are acting as trustees, this puts 

trustees in an uncomfortable position.  In their personal capacity, 

trustees will obviously wish to avoid incurring personal liabilities and 

their interest will therefore almost always lie in disclosing that they are 

contracting as trustees.  However, they also owe duties to look after 

and protect the trust fund.  If, by failing to disclose that they are 

contracting as trustees, they can preclude the possibility of claims by 
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outsiders directly against the trust assets, this is something they 

perhaps ought to fail to disclose.   

 

73. Thirdly, whatever the answers to these issues, how the provisions are to operate 

outside of straightforward contractual situations?  The Beckenham case referred to 

above provides one example of such a situation.  In that case the trustee had 

acquired freehold land which was burdened with a liability to a management 

company to contribute to the costs of maintenance and upkeep of the business park 

in which the land was situated.  It would seem arbitrary that the extent of the trusteeôs 

liability should depend upon whether at the time of the purchase or subsequently it 

gives notice to the management company (or the management company otherwise 

becomes aware) that it holds the land as trustee.  The Dominion case provides 

another similar example, in that case a statutory liability for rates.  Similar issues may 

arise where liability arises in tort. 

 

74. Finally, how are the provisions to operate in relation to liabilities incurred outside of 

the Channel Islands?  It is noteworthy that sub-section 42(4) TGL gives precedence 

to Guernsey law.  Presumably this would be given effect in Guernsey.  But what 

about elsewhere?  Difficult conflicts of law points are likely to arise here.  See also 

article 9 TJL in relation to the application of Jersey law to trust matters. 

 

75. So far as I am aware, the courts of the Channel Islands have yet to wrestle with 

these issues.  A number of them arose as potential preliminary issues before the 

Jersey court in E F Berry v B T Trustees (Jersey) Ltd [2000] JLR 293 but were never 

actually determined. 

 

British Virgin Islands 

 

76. With a view to becoming a more attractive trust jurisdiction, the BVI introduced new 

provisions into its Trustee Ordinance in 2003 to deal with trusteesô dealings with third 

parties.  These include a number of provisions modifying the English principles 

discussed above. 

 

ñPART X TRUSTEES AND DEALINGS WITH THIRD PARTIES 

 

94.  (1) In this Part 
ñcontractò includes a warranty, undertaking, covenant and any other legal commitment; 
ñtransactionò includes a contract; 
ñtrust fundò, in relation to a trust, means the property for the time being subject to the trust. 
(2) In this Part, references, in relation to a power, to requirements for its exercise are 
references solely to requirements for the exercise of the power, including, in particular, 
requirements for consent, expressly laid down by the terms of the power. 

 

é 

 

97. (1) This section applies to a trust where the terms of the trust expressly so provide. 
(2) Where this section applies to a trust, the provisions of subsections (3) and (4) shall have 
effect. 
(3) Except as otherwise provided in the contract, a trustee of the trust shall not be personally 
liable under or by virtue of a contract with any party properly entered into by the trustee in the 
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trustee's fiduciary capacity in the course of administering the trust if the trustee disclosed in 
the contract the fiduciary capacity, or if the party was otherwise aware of that capacity. 

 (4) A claim based on 
  (a) a contract entered into by a trustee of the trust, 
  (b) an obligation arising from ownership or control of trust property, or 
  (c) a tort committed in the course of administering the trust, 

may be asserted by a party in a judicial proceeding against the trustee in the trustee's 
fiduciary capacity, whether or not the trustee is personally liable for the claim, and so 
that the claimant shall be entitled to satisfaction out of the trust fund directly rather 
than by way of subrogation to any right of indemnity of the trustee. 

 
98. (1) Where section 97 does not apply to a trust, this section shall apply to it. 
(2) Subject to subsection (3), where, in a contract properly entered into by a trustee, the 
trustee discloses his fiduciary capacity, or the other party was otherwise aware of that 
capacity, the trustee is personally liable for any sum payable under the contract only to the 
extent of the value of the trust fund when the payment falls due. 
(3) When computing the value of the trust fund for the purposes of subsection (2), the fund 
shall be treated as still including any property which, since the contract was entered into, has 
been distributed. 
(4) Subsections (2) and (3) shall have effect subject to any contrary provision in the contract. 
(5) For the purposes of subsection (3), property shall be taken to have been distributed if it 
has ceased to be subject to the trust otherwise than on a disposal in good faith for valuable 
consideration in the management or administration of trust property. 

 
99.  A trustee is personally liable for torts committed in the course of administering a trust, 
or for obligations arising from ownership or control of trust property, including liability for 
violation of any law relating to protection of the environment, only if the trustee is personally at 
fault. 

 
100. (1) Subject to the terms of the trust and without prejudice to section 97 where 
applicable, 
(a) where a trustee of a trust has incurred a liability in favour of another party (ñthe third 
partyò) under or by virtue of a contract properly entered into by the trustee, the trustee shall 
have a right of indemnity in relation to that liability against the trust fund and against 
distributed property or its traceable product, to which right the third party shall be subrogated; 
and 
(b) in computing the amount of the indemnity any indebtedness of the trustee shall be 
disregarded. 
(2) If the contract is deemed, by virtue of section 95, to be properly entered into when in fact it 
was entered into without the requisite power or without compliance with any requirements for 
its exercise or otherwise in breach of duty, the trustee shall be liable to compensate the trust 
fund for any amount to which the right of subrogation applies by virtue of subsection (1). 
(3) The disregarding of any indebtedness of the trustee under subsection (1)(b) shall be solely 
for the purpose of establishing the extent of the third partyôs right of subrogation, and shall not 
eliminate or otherwise affect that indebtedness. 
(4) For the purposes of this section, indebtedness of a trustee includes all liability, quantified 
or not, of the trustee to make restitution or pay compensation to the trust fund, including the 
liability specified in subsection (2). 

 (5) Rights of indemnity conferred by this section, 
(a) shall not prejudice any rights of indemnity or reimbursement to which, apart from this 
section, a trustee would be entitled, 
(b) shall subsist notwithstanding any purported waiver or exclusion, in whole or in part, by the 
trustee. 
(6) For the purposes of subsection (1), property shall be taken to have been distributed if, 
since the contract was entered into, it has ceased to be subject to the trust otherwise than on 
a disposal in good faith for valuable consideration in the management or administration of 
trust property. 
é 

 
103.  This Part does not permit the application of section 97, 101 or 102 to a trust other 
than in the terms of the relevant section. 
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104.  This Part shall apply to trusts created on or after the date on which this Part comes 
into force.ò 

 

77. Whilst these provisions provide a clearer and more detailed code than the Channel 

Islands provisions, they nevertheless give rise to many of the same difficulties and 

uncertainties as arise in relation to the Channel Islands provisions (see the 

discussion above). 

 

Cayman Islands 

 

78. By contrast, the Cayman Islands have retained essentially the same principles as in 

England.  The basic principle is trustees are personally responsible for liabilities 

incurred whilst acting as trustee but under s. 47(2) of the Trusts Law they have a 

right of indemnity against the trust fund. 

 

ñImplied indemnity of trustees 

47.  .. 

(2) A trustee may reimburse himself or pay or discharge out of the trust premises 

all expenses incurred in or about the execution of the trusts or powers.ò 
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Dealing With Divorce: claims for financial 

provision involving trusts  
 

Jonathan Hilliard and Andrew Mold 

 

 

 

I.  VARYING NUPTIAL SETTLEMENTS 

 

1. Understanding when trusts can be varied as nuptial settlements is important both in 

attacking and defending trusts on divorce and in drafting trusts. However, while there 

is a lengthy body of case-law dealing with such issues, it is often difficult to extract 

general principles that can be easily applied to specific cases. Moreover, although 

there may be cases proceeding through the Courts that might deal with this issue in 

some depth,15 there is no detailed recent treatment of the issue. Therefore, the aim of 

the first part of this talk is to try to identify some threads running through the case-law 

that can be applied when we come across such issues in practice, and to deal with 

recent developments in the area. 

2. The jurisdiction to vary ante- and post-nuptial settlements (together ñnuptial 

settlementsò) on divorce currently arises under s.24(1)(c) of the Matrimonial Causes 

Act 1973. 

3. There are parallel provisions for civil partners under ss.6 and 7 of Civil Partnership 

Act 2004 and overseas divorce (providing certain jurisdictional criteria are met) under 

Matrimonial and Family Proceedings Act 1984. We shall refer to ñspousesò in which 

follows to include civil partners. 

4. s.24(1) of the 1973 Act provides that: 

ñ24 Property adjustment orders in connection with divorce proceedings, etc. 

 

(1) On granting a decree of divorce, a decree of nullity of marriage or a decree of 

judicial separation or at any time thereafter (whether, in the case of a decree of 

divorce or of nullity of marriage, before or after the decree is made absolute), the 

court may make any one or more of the following orders, that is to sayð 

 

(a) an order that a party to the marriage shall transfer to the other party, to any child 

of the family or to such person as may be specified in the order for the benefit of such 

a child such property as may be so specified, being property to which the first-

mentioned party is entitled, either in possession or reversion; 

   

                                                 
15

  Such as the Imerman litigation, in which the author of this section of the talk (Jonathan Hilliard) is junior counsel to 

the husband. 
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(b) an order that a settlement of such property as may be so specified, being property 

to which a party to the marriage is so entitled, be made to the satisfaction of the court 

for the benefit of the other party to the marriage and of the children of the family or 

either or any of them; 

 

(c) an order varying for the benefit of the parties to the marriage and of the 

children of the family or either or any of them any [1] ante-nuptial or post-

nuptial settlement (including such a settlement made by will or codicil) [2] 

made on the parties to the marriage, other than one in the form of a pension 

arrangement (within the meaning of section 25D below); 

 

(d) an order extinguishing or reducing the interest of either of the parties to the 

marriage under any such settlement, other than one in the form of a pension 

arrangement (within the meaning of section 25D below); 

 

subject, however, in the case of an order under paragraph (a) above, to the 

restrictions imposed by section 29(1) and (3) below on the making of orders for a 

transfer of property in favour of children who have attained the age of eighteen.ò 

(emphasis added) 

 

5. The jurisdiction has existed since the Matrimonial Causes Act 1859, which accounts 

for the lengthy body of case-law. 

6. The questions that it gives rise to can be broken down into: 

(a) What is a ñsettlementò for these purposes? 

(b) When will such a settlement be an ñante-nuptialò or ñpost-nuptialò settlement 

ñmade on the parties to a marriageò? 

(c) If the jurisdiction is engaged, what principles will the Court apply in deciding 

whether and how to vary the settlement?  

(d) What parties should be represented in any dispute on the above issues and 

how?  

7. The answer to (a) is that a ñsettlementò for these purposes extends considerably 

beyond a trust. Therefore, we shall touch on (a) insofar as it is necessary to 

understand the jurisdiction in the trust context, but not go beyond this.  

8. The focus of our inquiry shall be on issues (b) to (d), particularly (b), because this is 

the most important issue in determining in the trusts context whether a variation 

application will get off the ground and it is on this issue that most of the case-law is to 

be found.  

 

 



55 

© Wilberforce Chambers 2012 

1.  The place of an application to vary a nuptial settlement 

9. In order to understand the practical role of the jurisdiction to vary nuptial settlements, 

it is helpful to consider its place in the armoury of weapons for dealing with trusts in 

divorce.  

10. One way to deal with a trust of the other spouse is to allege that it forms part of his or 

her resources, a topic which one of us (Andrew Mold) will be dealing with in the next 

section of this talk. On some facts, this may be easier to establish than to show the 

trust is nuptial, such as if the trust was set up long before the marriage, distributions 

have been made to the other spouse on request, and nothing has happened to the 

trust during the marriage to give rise to an argument that any property subject to it is 

part of a nuptial settlement.  

11. However, if the Court goes down the resources route, it makes a lump sum order. 

This may work for the applicant if there are substantial assets outside the trust in the 

jurisdiction, but may not allow the applicant the necessary relief if much of the assets 

are tied up in offshore trusts and the trustees (acting in accordance with the duties) 

do not advance sufficient to the husband and/or wife to satisfy the Order. Indeed, the 

trust may contain a clause specifically barring the use of the money to satisfy a 

divorce award against an ex-spouse of the beneficiary.  

12. Therefore, it may be necessary for the applicant to seek, either as a substantive head 

of relief or as a means of enforcement an order already made in her favour,16 an 

order varying the trust as a nuptial settlement, with the aim of then enforcing that 

judgment abroad directly against the trust.  

13. This gives the nuptial settlement jurisdiction some practical advantages that the 

resources jurisdiction does not have.  

14. In comparing the two, it is important not to assume that the two routes will necessarily 

reach the same result. The Court of Appeal cautioned against this assumption in 

Charman v Charman (No 4) [2007] EWCA Civ 503 at [56(b)] in responding to an 

argument that the resources argument should have only led the first instance judge to 

award the same sum as if an application to vary the trust as a nuptial settlement had 

been made: 

ñThere is a fundamental conceptual confusion in linking the court's duty in every 

application for ancillary relief to enquire into the extent of a party's resources with its 

power to redistribute assets which are not the resources of only one party but are 

susceptible to redistribution because they are held in a settlement which is nuptial.ò 

 

15. Therefore, assets in a nuptial settlement are not merely the resources of one party, 

even though- as we shall see below- a settlement can be nuptial even if it is for the 

benefit of only one of the parties to the marriage. Rather, the Court of Appeal 

appears to suggest, they are treated as common assets of the marriage. This 

                                                 
16

  Mubarak v Mubarak [2007] EWHC 220 (Fam) being an example of the latter. 
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captures one aspect of a nuptial settlement but does not give the full picture because 

an asset in a nuptial settlement is not just an asset of the parties to the marriage: it 

may well also be an asset in which others have interests that need to be protected. 

However, the important point for present purposes is that the Courtôs ordinary (and 

very broad) s.25 ancillary relief discretion applies to variation of nuptial settlements 

but is applying to a slightly different sort of asset to that in a ñresourcesò claim. We 

will come back at the end to what impact this has on how the Court will exercise its 

discretion as to the quantum of relief.  

16. The other jurisdiction to set the nuptial settlement jurisdiction alongside is that under 

s.37 of the 1973 Act to set aside transactions that have been entered into to prevent 

or reduce financial relief. A transfer of assets into trust with this aim would be caught 

by this section.17  

17. s.37 is therefore dealing with actions taken to protect a spouse on the breakdown of 

marriage. In contrast, the nuptial settlements jurisdiction is focusing on the making of 

continuing provision during the course of the marriage. Accordingly, s.37 brings out 

this aspect of the nuptial settlement jurisdiction as well.  

18. When the provision is made under a trust by one party to the marriage for himself 

and his children but not for the other spouse, the two jurisdictions may overlap if he is 

doing it with one eye on housing these assets safely in the event of a later divorce. 

However, the jurisdictions start from different ends of the telescope.  

2.  ñSettlementsò 

19. A ñsettlementò for these purposes extends well past a trust to any form of continuing 

provision for a party to the marriage, such as covenants for the benefit of or bonds for 

one of the parties to a marriage.  

20. For present purposes, much of this extended definition does not concern us directly. 

However, as we shall see, where it does play a part is in relation to trusts that as set 

up are not nuptial, but which then carry out an action (such as the purchase of a 

property) which can give rise to a nuptial settlement in this broader sense. We shall 

deal with this in more detail later.  

3.  The general test for nuptuality 

21. We will start with the general test, and then seek to examine specific cases at the 

boundaries.  

22. Many different judges down the years have attempted to expand slightly upon what is 

now s.24(1)(c) of the 1973 Act means by an ñante-nuptial settlement or post-nuptial 

settlementémade on the parties to the marriageò.  

                                                 
17

  One point to note on s.37 as we go along is that an instrument excluding a beneficiary from a trust is not a disposition 

such as to engage s.37: Mubarak v Mubarak [2007] EWHC 220 (Fam) at [67]-[77].  
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23. The modern law can be found in the cases since the House of Lords decision in 

Brooks v Brooks [1996] AC 375, principally: 

- Brooks v Brooks [1996] AC 375 (HL) 

- Charalambous v Charalambous [2004] 2 FCR 721 (CA) 

- N v N [2005] EWHC 2908 (Fam) 

- K v K [2007] EWHC 3485 (Fam) 

- Ben Hashem v Ali Shayif [2008] EWHC 2380 (Fam) 

- BJ v MJ [2011] EWHC 2708 (Fam)  

 

24. However, to our mind, the best attempts at expanding the definition can be found in 

some of the earlier cases and other authorities, such as (underlining added): 

Princep v Princep [1929] P 225, 232 per Hill J: 

 

ñIs it upon the husband in the character of husband or [upon] the wife in the character 

of wife, or upon both in the character of husband and wifeé?...[I]t should provide for 

the benefit of one or other or both of the spouses as spouses and with reference to 

their married state.ò  

 

Hargreaves v Hargreaves [1926] P 42, 45 per Hill J: 

 

ñThis section is dealing with ante-nuptial and post-nuptial settlements, and it refers to 

marriage. It refers to it because what it is dealing with is what we commonly know as 

a marriage settlement, that is a settlement, made in contemplation of or because of 

marriage, and with reference to the interests of married people, or their children.ò 

 

1969 Law Commission Report Number 25 (which led to the 1973 Act): 

 

ñWe think too, that the power to vary should continue to be limited to ante- or post-

nuptial settlements (ie those made on the parties qua husband and wife) and not to 

all settlementsò 

 

Brooks v Brooks [1996] AC 375, 382 per Lord Nicholls: 

 

ñIn the Matrimonial Causes Act ñsettlementò in not defined, but the context of s.24 

affords some clues. Certain indicia of the type of disposition with which the section is 

concerned can be identified reasonably easily. The section is concerned with a 

settlement ñmade on the parties to the marriageò. So broadly stated, the disposition 

must be one which makes some form of continuing provision for both or either of the 

parties to a marriage with, or without provision for their childrenéò 
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25. These quotes bring out that there must be a particular link to one or more parties to 

the marriage in question. Specifically, the settlement must as a minimum make: 

(a) provision for one or both of the parties to the marriage 

(b) as parties to the marriage in question.  

26. Therefore, the best example of where (a) will be fulfilled is where the husband and 

wife are beneficiaries of a trust. Where they are both beneficiaries, it is likely that they 

will be beneficiaries in their character as parties to the marriage in question (although 

not certain- the trust could be set up in advance of marriage with no particular 

marriage in mind). This is all the more so where they are already married because 

then it is overwhelmingly likely that they will have been made beneficiaries because 

they are currently married. As was said in Worsley v Worsley and Wignall (1869) LR 

1 P&D 648, 651 per Sir JP Wilde JO: 

ñThe court would have a great difficulty in saying that any deed which is a settlement 

of property, made after marriage, and on the parties to the marriage, is not a post-

nuptial settlement. It would not be justified in narrowing the reasonable scope of the 

words used in the section. The substance of the matter is, that the legislature by this 

section has armed the court with authority to make special arrangements in the case 

of a woman found guilty of adultery, in reference to property settled upon her in her 

character as a wife. The substantial feature to bring the case with the clause of the 

statute is, that a sum of money is paid to a women in her character as wife, or is 

settled upon her in that character and while she continues a wifeò 

 

27. Accordingly, if the trust is set up before the marriage in question, condition (b) is 

more likely to be an issue than for a trust set up afterwards. For example: 

- Even if the parties are in a longstanding relationship, (b) will not be satisfied if 

marriage is not contemplated, such as because of an ideological opposition to 

it, as in K v K [2007] EWHC 3485 (Fam).  

- If the husband is already married, a trust that includes as beneficiaries all 

spouses present and future will not be nuptial in respect of a future marriage 

(Burnett v Burnett [1936] P 1).  

28. The other point to note from the test is that if it makes provision for a party to the 

marriage, the motive for doing so does not matter (see e.g. Prinsep v Prinsep [1929] 

P 225). One does not need to take this step deeper into the reasoning for setting up 

the trust as it has been.  

29. Having made these general remarks, we shall now take some cases towards the 

margins of the definition, starting with the clearest case first and then working 

outwards to more difficult examples.  

4.  Cases towards the margins 

(a)  A trust for the benefit of only one of the parties to the marriage 
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30. If this suffices, then potentially a very wide range of trusts are caught, because being 

a discretionary beneficiary or object of a trust settled after marriage would count for 

example, providing that the spouse was a beneficiary in their capacity as spouse 

(rather than just as say employee of a particular company).  

31. For this reason, the Jersey Court appeared to consider that this was not on its own 

enough in J v M [2002] JLR 330 at paras.13-14 (having said that Jersey definition 

narrower than English one, said that if that was wrong nevertheless still not a post-

nuptial settlement): 

ñCounsel for the wife argued that X knew that the marriage existed, and that the 

husband and the children of the marriage were beneficiaries of the trust.  It followed, 

he submitted, that there was a nuptial quality to the trust.  We cannot accept that 

submission.  It would be tantamount to accepting that almost every discretionary trust 

was ipso facto a post-nuptial settlement.  A settlement takes its colour from all the 

circumstances surrounding its creation.  We have no doubt that X intended to benefit 

his family, not in any nuptial capacity, but as blood relatives.ò 

 

32. However, in England, a broader attitude has been taken, the Courts having 

emphasized in most of the cases that the definition is to be interpreted in a liberal 

manner. 

33. Therefore, the summary of the law by the House of Lords in Brooks (set out in 

paragraph 24 above) suggests that provision for one party to the marriage suffices, 

as do some statements in earlier cases (e.g. Prinsep v Prinsep [1929] P 225, Melvill v 

Melvill & Woodward [1930] P 159).  

(b)  ñSettlingò a power under a trust 

34. The natural reading of the summary in Brooks is that the disposition has to benefit 

one or both of the parties to the marriage in some way to constitute a nuptial 

settlement, so that if from the outset neither party is beneficiary of a particular trust,18 

one might think that this was the end of the matter and the trust could not be nuptial. 

35. However, Compton (Marquis of Northampton) v Compton (Marchioness of 

Northampton) [1960] 3 WLR 476 suggests that matters might not be so simple. In 

that case, a husband set up 4 settlements for the benefit of the partiesô children. He 

made his wife trustee of all four settlements, and gave her a contingent life interest in 

the daughtersô settlements and a power of appointment under the sonsô settlements. 

The Court held that a post-nuptial settlement could be one that settles power over the 

disposal of property as well as over the property itself: 

ñThese settlements are settlements of property made in the course of marriage, and 

they deal with the interests of the children of the marriage. In the disposal of the 

property for the benefit of each child the respondent wife has been given a voice both 

                                                 
18

  And there may be no sign that they will become a beneficiary in the future (and may even be specifically excluded by 

the trust instrument from doing so).  
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as trustee and under the power of appointment even though it is the husband who 

provides all the money. Under the settlements on the two daughters she also has a 

beneficial interest in reversion. A settlement can settle on parties to a marriage power 

over the disposal as well as over the property itselfò (underlining added) 

 

36. In assessing how far this case goes, one should bear in mind the following: 

(a) The wife both had a power of appointment and was trustee; and 

(b) She also had an interest in reversion in half of the trusts.  

37. However, from the final sentence of the extract, neither of these factors appears to 

have been critical to the Courtôs decision.  

38. It is important to note that, taking the above extract literally, the nuptial settlement is 

of the power of disposal of trust assets, not of the trust assets themselves.  

39. At first blush, it might well seem surprising that giving someone a power under a trust 

from which they cannot benefit could make the trust a nuptial settlement. One can 

understand that holding a personal power that could be used for oneôs own benefit 

might be considered equivalent to owning the property and therefore treated similarly 

by the matrimonial regime, but where (as is often the case) the power is not a 

personal one that can be exercised for the doneeôs benefit, why is the power 

regarded as the subject-matter of a nuptial settlement?  

40. Part of the practical reason for this is that hinted at by Wilson J at first instance in C v 

C (Ancillary relief: nuptial settlement) [2004] 2 WLR 1467, at [26(a)], in stating that 

ñunder the deed of settlement the parties remain its joint protector and must so 

remain during their joint lives. In parenthesis I ask: can one readily conceive a 

provision of a trust which demands variation upon divorce more obviously than this?ò 

If the divorce Court is to effect a sensible clean break, it must be able to ensure that 

this extends to powers over assets as well as the assets themselves.  

41. This ties in with the way that the Court in Compton approached the task of examining 

what variation should be made. It extinguished the wifeôs contingent life interest and 

then considered whether the powers as trustee or otherwise under the trust should 

come to an end (concluding that they should not). It did not contemplate that the 

powers conferred on the wife by the trust should themselves be used as a way to 

vary the beneficial provisions of the trust.  

42. One can see why the Court may want to vary a power under a trust where it is held 

by a party to the marriage. This is essentially what was done in Compton (the wife 

was also a beneficiary and her beneficial interest was varied but taking her status as 

beneficiary out of the equation, all that was done was to consider whether her powers 

under the trust should be varied). However, it is less easy to see why the fact that a 

party to the marriage holds a power under a trust should of itself justify the Court 

varying the beneficial interests under the trust, particularly where the power cannot 

be used for the benefit of the spouse in question. It might be said that the fact that the 

spouse has a power under the trust does not really affect whether it should be 
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regarded as ñmarital propertyò, because the parties to the marriage cannot access 

the money.  

43. Therefore, one should be careful not to move too readily from the proposition that the 

power under the trust is settled on a nuptial settlement to the idea that the underlying 

trust assets are part of the nuptial settlement.  

44. The next case to deal with the issue (albeit only in passing) is Dharamshi v 

Dharamshi [2001] 1 FLR 736, 738 (CA). In that case, shares in a company were 

settled by the husbandôs mother on her grandchildren, appointing the husband and 

wife trustees of the settlement. Thorpe LJ said at [2] of judgment that  

ñEqually surprising to me was the wife's application brought under section 24 of the 

Matrimonial Causes Act 1973 for the variation of the children's settlement to restrict 

the beneficial class to the two children of the marriage. I cannot see how it could be 

said that the settlement in question constituted a post-nuptial settlement made upon 

the parties to the marriage.ò 

 

45. However, it is not clear from the report what the terms of the trust were in that case: it 

may for example have been a fixed interest trust and therefore the trustee might not 

have had any dispositive powers at all.  

46. The most recent case on the topic is Charalambous v Charalambous [2004] 2 FCR 

721 (the appeal from the C v C decision of Wilson J mentioned above). In that case, 

the parties to the marriage had originally been among the beneficial class of the 

discretionary trust in question along with their children. The spouses were also joint 

protectors with power to veto any appointments of the trust property, additions or 

removals from the beneficial class and so forth. On being pursued by their creditors 

([2]) they were removed as beneficiaries (but could be added back in again in the 

future). The question for the Court on their subsequent divorce was whether the trust 

was a post-nuptial settlement given that the husband and wife were not beneficiaries 

at the time of the divorce.  

47. The Court held that the trust was originally nuptial and had not ceased to be by the 

removal of the spouses as beneficiaries, for a number of reasons, principally their 

remaining joint protectors, the children remaining in the beneficial class, the removal 

being motivated by the potential claims of creditors and the possibility that they might 

be reinstated as beneficiaries ([45]). One might also note that the husband had 

continued to receive substantial benefit from the trust even after his removal, albeit 

on armôs length basis.  

48. Therefore, the powers given as protector were only one of the reasons given for the 

Courtôs conclusion. That said, this was treated as an important reason, Thorpe LJ 

setting out with approval the extract above from Compton and Arden LJ saying (at 

[53]) that  

ñ[T]he still extant and significant powers of Mrs Charalambous as joint protector, 

particularly her powers to refuse to join in a consent to distributions by the 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=21&crumb-action=replace&docguid=I2B154250E44911DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=21&crumb-action=replace&docguid=I2B154250E44911DA8D70A0E70A78ED65
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trusteeséare of themselves sufficient to invest the settlement with a post-nuptial 

character: see Compton v Comptoné[T]hese powers would be a sufficient form of 

continuing provision for Mrs Charalambous within the definition given by Lord 

Nicholls in Brooks v Brooks. It is, therefore, not necessary that either spouse should 

be a beneficiary at the date of the order under section 24(1)(c).ò 

49. Moreover, it was clearly envisaged that any variation could give Mrs Charalambous 

property from the trust rather than just dealing with the powers that she and her 

husband held under it (although this was not one of the issues before the Court at the 

hearing in question). Therefore, the nuptial settlement was treated as the entirety of 

the trust rather than just the powers under it.  

50. One can understand this reasoning in a case where the spouses had both been 

beneficiaries, had only been removed to protect the trust from creditors and at least 

one of them could well be added back in the future, because they could in substance 

be regarded as beneficiaries of the trust. However, it is submitted that one should be 

careful before allowing significant variations to the whole of a trust of which someone 

is not a beneficiary just because they hold a particular power under it.   

51. What sort of powers may lead to a settlement being nuptial? It appears from 

Compton, Dharamshi and C v C that it is powers of disposal that are important. 

Therefore, powers of appointment (even if- as in C v C- requiring the trusteeôs 

involvement) are the classic example, together with powers to add and remove from 

beneficial classes, as opposed to administrative powers. Powers to add and remove 

trustees and protectors may also be relevant (for example, if they are thought to allow 

in practice the donee to decide how the trust assets should be distributed).  

(d)   A trust where neither spouse is a beneficiary or has a power under the trust: a trust 

that starts off nuptial 

52. So far we have dealt with a case where only one spouse is a beneficiary and a case 

where one or both spouses have a power under the trust.  

53. We shall now examine a case where neither spouse is a beneficiary or has any 

power.  

54. One situation where this has been considered is where the settlement starts off 

nuptial and then the spouse or spouses are removed. This was the other issue 

considered in C v C: is it ever possible for a settlement that was nuptial when set up 

to cease to be nuptial?  

55. The Court of Appeal held that it could ([44] and [53]) because the settlement had to 

be nuptial at the time that the order is made, but that whether removal of spouses as 

beneficiaries would have this effect would depend on the facts of the case.  

56. Therefore, if the spouses were removed for a genuine tax reason, this should be able 

to make the settlement cease to be nuptial (see the example given by Thorpe LJ at 

[44]). However, if the Court considers that the spouse has been removed because of 

impending relationship breakdown or on a temporary basis, then this may not suffice. 
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In the latter case, irrevocable removal and exclusion from benefit is the best way to 

demonstrate that the trust is no longer nuptial. 

57. It should be remembered that in Charalambous, there were a number of other factors 

that the Court considered made the trust retain its nuptiality (e.g. retention of powers 

under the settlement, children remaining in the beneficial class). Therefore, it is not 

wholly clear whether in the absence of these factors the trust would have been found 

to have remained nuptial. Therefore, the precise extent to which a trust from which 

the spouses have been removed as beneficiaries remains nuptial remains slightly 

open in this regard.   

(e)  A trust where neither spouse is a beneficiary or has a power under the trust: a trust 

closely linked to a nuptial trust 

58. Another situation in which the Courts have suggested that a trust may be nuptial 

despite the spouses not being beneficiaries is where the trust is inextricably linked 

with another trust and the latter trust is nuptial. 

59. This was the situation in the recent decision of Mostyn J in BJ v MJ [2011] EWHC 

2708 (Fam). In that case, H made money with fellow directors from setting up a 

company. In anticipation of a flotation, he set up an arrangement that mitigated CGT, 

involving 2 trusts. Trust 1 was a discretionary trust settled by H for H, W, their child C, 

Hôs siblings, any employee of the company and charity. Trust 2 was for everyone 

apart from H, W and C, those 3 being specifically excluded from class of 

beneficiaries. Both had offshore trustees. Dividends went to Trust 1 but capital gains 

were attributed to Trust 2.    

60. Mostyn J held (unsurprisingly) that Trust 1 was obviously post-nuptial. He also held 

that Trust 2 was a post-nuptial settlement despite all 3 of H, W and C being excluded 

from benefit. The reason given for this was that ([60]): 

ñ60. [I]t is an integral, indeed key, component of the overall scheme. It is the left hand 

to the No.1 Trustôs right hand. In Parrington v Parrington [1951] 2 All ER 916 Pearce 

J held that two separate but contemporaneous deeds by which a husband and wife 

divided up their hotel business between themselves was in substance one 

transaction which qualified as a nuptial settlement between spouses within the 

meaning of s25 of the Matrimonial Causes Act 1950é. 

 

63. In this case I have no hesitation whatever in finding that the three entities ñviewed 

as a wholeò constitute a variable post-nuptial settlement. It would be absurd and 

arbitrary for me not to do so, for the question of whether the value of Giloch ends up 

in the No.1 Trust or the No.2 Trust is just a question of the timing of a particular 

meeting. If the Trustees of the No.1 Trust cause a directorsô meeting of Giloch to be 

held which then votes all the assets of Giloch as a dividend in specie then all the 

value goes to No.1. If the trustees of No.2 Trust (who are the same as for No.1) 

cause a general meeting to be held and vote to wind up Giloch then all the value 

goes to No.2. The result of Wôs claims for a financial remedy surely cannot hang on 

the fortuity of which meeting comes first.ò 
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61. Therefore, what convinced him was that the trusts were absolutely inseparable, and 

one could regard the assets as in reality as much as part of Trust 1 as Trust 2, so it 

made no sense to draw any distinction between the two trusts such as to leave any 

assets out of the matrimonial jurisdiction.   

62. It should also be noted in this regard that there were in that case: 

(a) There was inconsistent accounting as to whether the value of the company 

was held in the No.1 Trust ([58]); 

(b) H initially suppressed a report showing that the value of the company could be 

distributed via No.1 Trust rather than No.2 Trust ([55]-[57]); and 

(c) H threatened at the outset to draw out the proceedings for as long as possible 

if W sought to bring contested divorce proceedings, and then lied to the Court 

about having done so ([52)). 

None of these factors helped H.  

63. Moreover, the trustees offered to make money available from the capital of the trust 

assets to be paid to W [66], which also helped the Court to conclude that funds could 

be made available to her out of the trusts.  

64. The lesson to draw from this from a drafting perspective is to make very sure that if 

you set up some trusts that are meant to be nuptial (or that it is recognised are 

nuptial), one draws a sufficient demarcation between them and any trusts that it is 

intended to be non-nuptial, to avoid any contamination of the latter by the former.  

65. The inter-relationship of the two trusts in BJ was quite extreme, and one should take 

care not to generalize from it too much, but nonetheless it is important to be careful in 

this regard in keeping the different sets of trusts as separate as possible.  

(f)  Other cases where the spouses are not beneficiaries 

66. The question remains of what other situations there might be where the Court might 

be tempted to find that a trust might be nuptial despite the spouses not being 

beneficiaries.  

67. There are some dicta which might be taken to suggest that the mere fact that a trust 

is set up because of a marriage or that a marriage is taken account of in setting up a 

trust should suffice. For example, in Joss v Joss [1943] P 18, 20 Henn Collins J said: 

ñIt is not enough that it should have been made by a spouse after the marriage. It 

must also have been made ñbecause ofò the marriageéThe particular marriage must 

be a fact of which a settlor takes account in framing the settlementéò 

68. However, it is suggested that this is not sufficient for the trust to be nuptial. For 

example: 

(a) In Joss itself, the husband was a beneficiary, there was a power of 

appointment in favour of the wife, and the Judge was in the above extract 
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accepting the manner in which the argument was put against the trust being 

nuptial; 

(b) Many settlements could be made because of a marriage (e.g. a settlement for 

a brother-in-law) that are clearly not nuptial, so the ñbecause ofò test is not the 

correct one, at least on its own;  

(c) The same is true of a settlement for the children of the marriage but not the 

parents and without any powers for the parents; 

(d) It does not satisfy the summary test set out in Brooks v Brooks and is difficult 

to reconcile with C v C. 

69. The other situation where the Court might be tempted to step beyond the approach in 

the cases set out above is where there are very few assets outside the trust and the 

resources route of attack will not work because the trust prevents payments being 

made that are going to be passed to ex-spouses. However, it is submitted that the 

Court should not act on such a temptation unless one of the orthodox routes to 

finding a nuptial settlement is made out.  

(g)  Tainting a non-nuptial settlement 

70. We have already dealt with one way to taint a trust that would not be nuptial on its 

own: set it up in such a way that it is inextricably linked to a nuptial trust.  

71. However, there is another, more likely way that a non-nuptial settlement can be 

tainted, which was foreshadowed above in the section on the breadth of the concept 

of a ñsettlementò (paragraph 19 above) and is well illustrated by N v N [2005] EWHC 

2908 (Fam).  

72. In that case, a trust that was not nuptial purchased an onshore property for the 

husband and wife to use, allowing them to occupy it through a tenancy. Even though: 

(a) The original trust was not nuptial; 

(b) The trustees were acting within the parameters of the trust; and 

(c) No new trust was created by their actions, 

it was nevertheless held to have created a nuptial settlement of the property, the 

Judge placing great store by the facts that it was bought in contemplation of a 

specific marriage, made ongoing provisions for the parties to that marriage and 

provided for them as husband and wife.  

73. This area was considered again slightly more recently in K v K [2007] EWHC 3485 

(Fam). In that case, the settlor was Hôs mother, who set up in 1985 a discretionary 

trust for her children (H and his brother), together with any spouses and children. At 

that stage, H was in a relationship but both parties to the relationship were 

ideologically opposed to marriage so there was no question of the settlement being 

nuptial. Hôs brother then married someone that his mother considered undesirable so 

she executed a power of appointment in favour of H, together with any spouse and 
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children. Again, the settlement was not nuptial at this stage. In 2005, after the 

husband had married his spouse (putting their ideological objections to one side), a 

further deed of appointment was executed to exclude Hôs brother irrevocably from 

benefit, the recital to the deed making clear that this was its purpose. The deed also 

made clear that the property was to be appointed for H, any spouse and his children. 

The spouse argued that this last deed created a nuptial settlement because he was 

his wife by this stage. However, the Court held that this was not the case because 

even though it was made during the marriage and both H and W were beneficiaries 

under it, the deed was clearly made to exclude Hôs brother and his family from any 

possibility of benefit, not to confer a benefit on W.  

74. Therefore, K v K shows that there are limits to the approach in N v N, but 

nevertheless, those limits are not very severe. Therefore, great care needs to be 

taken in adding property that might be used by the other spouse to a settlement that 

is not nuptial.  

5.  Deciding whether, and if so, how the nuptial settlement should be varied 

 

75. The settlements that have been varied to date are moderately simple in structure. In 

many cases the settlements have not even amounted to trusts but just fallen within 

the broader definition of ñsettlementò discussed above. 

76. Therefore, the Courts have not really had to grapple with how you might go about 

partitioning a sophisticated structure with (for example) 

- a number of trusts 

- underlying trading companies 

- interconnection between companies with cross-guarantees 

- a decent number of staff involved 

- complex tax issues if partitioning is to be carried out. 

 

77. Moreover, there is little case-law on precisely how the Court should go about 

deciding whether and how to vary the trust, beyond saying that the Court is simply 

exercising its broad s.25 discretion.  

78. In this regard, two modern cases are important.  

79. The first is Ben Hashem v Ali Shayif [2008] EWHC 2380 (Fam), where the question 

was considered in some detail.  

80. The following points emerge from the case: 

(a) Particularly where the settlement is not what we would term a trust, it is 

important to be clear as to whatôs in it. This is important when (for example) 

there is found to be a settlement by a trust allowing a couple to live in the 

house. In Ben Hashem, no trust was involved but a company owned a 

property that it allowed the wife to stay in (the shareholders of the company 

being children of earlier marriages). The Judge held that there was therefore a 
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settlement in respect of the property, but that this settlement was limited to an 

interest analogous to a licence determinable on reasonable notice because it 

had never been intended that she should have a greater right than that. 

(b) When deciding how to vary the trust, the Court is exercising its ordinary and 

very broad discretion under s.25. 

(c) However, the Court ought to be very slow to deprive innocent third parties of 

their rights under the settlement. If their interests are to be adversely affected 

then the Court will normally seek to ensure that they receive some benefit that 

is approximately equivalent so that they do not suffer substantial injury.  

81. This last principle is important. It also ties in with the discussion above about not 

being too willing to vary significantly beneficial interests where all a spouse has under 

a trust is a particular power rather than being a beneficiary (paragraphs 38 to 49).  

82. In Ben Hashem, the Court reasoned that:  

ñ[A]ll the Company (or the children) ever intended to part with when the wife was 

permitted to remain in the property was an interest in the nature of a revocable 

licence. That being so, what basis would there be, either in fairness or in justice, to 

give the wife a greater interest?. There can, in my judgment, be only one answer to 

that question. Why should the Company be deprived of its property to meet the 

ancillary relief claims of the wife of one of its shareholders? Why should the children 

be deprived of part of what is, in effect, their inheritance to meet the wifeôs claims? It 

is not the responsibility of the children to look after their step-mother or to provide for 

her ancillary relief. That is the responsibility of the husband, and the husband alone.ò 

 

83. However, a slight note of caution is needed in taking Ben Hashem as authority on 

this point. There, the ñinnocent third partiesò were not children of the marriage. They 

were the step-children of the wife. Therefore, it was easy for the Court to treat them 

as third parties whose interests should not be harmed by the wifeôs ancillary relief 

application.  

84. Moreover, in BJ v MJ [2011] EWHC 2708 (Fam), Mostyn J set out and considered 

the Ben Hashem principles and commented on the suggestion that innocent third 

parties should not be deprived of their interests without a corresponding benefit (see 

[10] in particular). He stated that the suggestion in Ben Hashem about innocent third 

parties: 

ñmust surely be read in the light of the new distributive regime mandated by the 

House of Lords in White [2001] 1 AC 596 and Miller and Macfarlane [2006] 2 AC 618. 

If the court has decided that the assets of a nuptial settlement amounted to 

matrimonial property which falls to be shared then that sharing may very well be in 

the form of outright provision which deprives a contingent or discretionary benefit 

down the line of the chance of benefitéò 

 

85. He referred to Charman and said: 
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ñIt was argued on behalf of Mr Charman that had she in fact been forced to apply for 

a variation of the settlement she would not have been awarded more than a life 

interest in part of Dragon, so as not to disturb the rights of other beneficiaries, and 

that therefore her sharing right to the assets of the trust should be limited to the 

capitalised value of such a life interest. This was firmly rejected, Sir Mark Potter P 

stating at para 56(b): 

 

ñFifth, we see no reason to accept that, just because after the breakdown of 

the marriage Codan formally assigned to the husband a life interest in 

Dragon, the result of an application to vary it would have been provision of the 

wife only of a life interest, albeit presumably subject to a power in her trustees 

to advance capital to her; our instinct, on the contrary, is that on the facts of 

this case outright provision would have been more likely.òò 

 

86. He then ([11]) accepted that if the trust was set up during the marriage as a result of 

agreement between the spouses this would be important in deciding the extent to 

which the separate legal structure set up for the benefit of not only the spouses but 

also their children and remoter issue should be respected on a variation application. 

87. What are we to make of this? The best answer, we think, is that BJ is principally 

directed at a different sort of case to that in Ben Hashem, because Mostyn J is saying 

that the interests of contingent or discretionary beneficiaries who might be expected 

to benefit at some stage in the future might be overridden where there is a settlement 

for one or both of their parents and them. One can see this. This is different from a 

case where (as in Ben Hashem) the children are meant to have the main interest in 

the settlement or a particular part of it, and therefore one should be reluctant to 

override this.  

88. Nevertheless, BJ does not sit particularly easily with the analysis in Ben Hashem, 

and neither case will be the last word on the subject.  

 

6.  The role of interested parties other than the spouses 

 

89. Tied to taking into account the interest of third parties is the question of the 

appropriate role of interested parties other than the spouses, and whether they 

should ever become involved in a variation of nuptial settlement application.  

90. Given that the offshore trustee will normally not intervene in England (assuming that 

the level of trust assets in England do not make it necessary for it to do so), the 

question arises of who will put to the English Court the arguments that it is in the 

interests of the trust beneficiaries to take.  

91. The ordinary answer is the husband, but he may well not be best placed to do so, 

and the Court may well take from the husbandôs stance in so doing that the trust 

assets are really the husbandôs property, which may well not be an accurate picture 

of the practical reality.  
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92. Accordingly, it is worth considering whether anyone else should become involved in 

the application.  

(1)  Adults: 

93. In BJ, Mostyn J said (at [12]) that the role of other beneficiaries of the trust had often 

been overlooked, and that it was incumbent upon the applicant to vary the trust to 

draw the claim to the attention of any significant beneficiaries explaining that they are 

at liberty to apply to intervene or otherwise make representations. This is what 

happened in that case.  

94. This may often be worth considering in the case of an adult beneficiary:  

(a) This may avoid the Court getting the wrong impression that the trust assets 

are the husbandôs property (when in fact he may not even be a beneficiary of 

the trust in question); 

(b) In best position to explain how variation might affect you personally. 

95. However, care is needed: 

(a) One needs to ask in each case whether this intervention will impact on the 

ability of the applicant to enforce overseas and therefore undercut the 

decision that the trustee has taken in the interests of the trust not to 

intervene? May well not do so if judgment still not enforceable abroad, but 

need to consider;  

(b) One also needs to consider cost of doing so and whether may get drawn into 

disclosure and other issues. So making representations might be one thing, 

formal joinder quite another.  

(2)  Minor children: 

96. Under Family Procedure Rules 2010 r.9.11(1), the Court has the following duty: 

 

ñWhere an application for a financial remedy includes an application for an order for a 

variation of settlement, the court must, unless it is satisfied that the proposed 

variation does not adversely affect the rights or interests of any child concerned, 

direct that the child be separately represented on the application.ò 

 

97. Therefore, Court consideration of the position might lead it to have separate 

representation for minors if no adult beneficiary is there to make the case, so that the 

Court has the benefit of this perspective.  

(3)  Trustee 

98. As a final point, Mostyn J also commented in BJ that ñI find it hard to see why 

participation by the trustees in a helpful or meaningful way in this courtôs inquiry qua 

witness could be construed as submission to the jurisdictionò ([21]) but it seems 
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unlikely that trustees will necessarily be comforted by these words into flocking to 

English Courts to give evidence.  

 

II.  TREATING TRUST ASSETS AS A óRESOURCEô 

 

(1) When will this approach be relevant? 

 

99. In some ancillary relief proceedings involving trust assets, it may not be possible (or 

desirable) to apply for a variation order under s.24(1)(c) of the 1973 Act.  For 

example, the trust may not be ónuptialô or, if the trust is situated outside of the 

jurisdiction, any variation order may be unlikely to be enforced.   

100. In such cases, an applicant spouse might instead seek to gain the benefit of the trust 

assets through a less direct route by arguing that the assets are in fact a óresourceô of 

the respondent spouse and therefore should be included in the computation of the 

marital wealth. 

101. The ultimate legal source for this approach is s.25(2)(a) of the 1973 Act which 

specifically provides that, in exercising its powers under ss.23-24, the Court should 

have regard to (inter alia): 

 óthe income, earning capacity, property and other financial resources which each of 

the parties to the marriage has or is likely to have in the foreseeable futureéô 

[Underlining added] 

102. As explained in the section above, there are both conceptual and practical 

differences between running a óresourceô argument and seeking an order varying a 

nuptial settlement.  From a conceptual point of view, the treatment of trust assets as 

a resource is part of the first step in an ancillary relief application of calculating the 

partiesô total wealth.  Once that wealth has been calculated and the Court has then 

determined how it should be divided, an order varying a nuptial settlement is 

essentially the form in which that determination is sought to be given effect. 

103. Whilst the overall goal of both a óresourceô argument and an application for the 

variation of a nuptial settlement is ultimately to gain for the applicant spouse some 

benefit from the trust assets in question, the practical consequences of either 

approach succeeding differs.  An order varying a nuptial settlement directly gives the 

applicant spouse an interest in the trust.  It is an order made against the trustees and 

will need to be enforced against them or against the trust assets wherever they are 

located. 

104. In contrast, the usual consequence of the Court accepting that certain trust assets 

are a resource of one or both of the spouses is that the financial provision (often a 

lump sum) which the respondent spouse is ordered to pay will increase.  This will 

normally be a money judgment which the applicant can enforce directly against the 

respondent and his or her assets.  It will not involve enforcement action against the 
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trustees (who will not usually be parties to the ancillary relief proceedings) or the trust 

assets.  This will often be a significant advantage. 

105. For example, in the Charman case (considered in more detail below), the wife could 

have sought an order varying the trust as a nuptial settlement.  However, this would 

have necessitated enforcement of that order against the trustee in Bermuda which 

would have been far from straightforward not least because of the local protective 

statute (the Trusts (Special Provisions) Act 1989).  However, by succeeding in her 

argument based on the trust being a resource of the husband, the wife received a 

money judgment in her favour which could be enforced against the husband in a 

more straightforward manner.  

106. In cases in which a spouse seeking to have trust assets taken into account has both 

the óresourceô argument and the variation of nuptial settlement routes open to him or 

her, which route is more advantageous will usually depend upon the level of assets 

which the other spouse holds personally.  If that other spouse has assets which will 

be sufficient to satisfy the award which the Court is asked to make, then the resource 

approach will usually be simpler and more effective.  On the other hand, if that 

spouse holds few assets personally then it will usually be more advantageous to 

apply directly against the trust for a variation order.  

 

(2) When will trust assets be treated as a óresourceô of a spouse? 

(i) Charman ï the central question 

107. The leading modern authority for taking into account trust assets as a resource of a 

spouse is the Charman litigation.19 At the time, the amount awarded to the wife was 

believed to be the highest award ever made on determination of a contested 

application for ancillary relief in divorce proceedings in England and Wales. 

108. In Charman, the husband was the settlor of a discretionary trust (called the Dragon 

Holdings Trust, or óDragonô) which was originally created under the law of Jersey but 

subsequently changed to become governed by the law of Bermuda.  The governing 

provisions of Dragon were in largely conventional terms.  Its beneficiaries included 

the husband, wife, their two children and any remoter issue of the husband and a 

Bermudian company was the sole trustee. The husband retained the power to 

replace the trustee.   

109. As one might expect, the trustee had the power to distribute capital as well as income 

to any beneficiary.  The trust deed also expressly empowered the trustee to benefit 

one beneficiary at the expense of the others and provided that, in exercising its 

powers in favour of one beneficiary, the trustee could óignore entirely the interests or 

expectationsô of any other beneficiary. 

110. At the time of Dragonôs creation, the husband wrote a letter of wishes to the trustee in 

which he stated that he wished: óto have the fullest possible access to the capital and 

                                                 
19

  The author of this section of the talk (Andrew Mold) was junior counsel for the wife in Charman.  



72 

© Wilberforce Chambers 2012 

income of the settlement including the possibility of investing the entire fund in 

business ventures undertaken by [him]ô.  The husband subsequently sent a further 

letter of wishes in which he stated that during his lifetime he wanted the trustee to 

treat him as óthe primary beneficiaryô.  

111. In ancillary relief proceedings, the wife claimed that Dragon, the assets of which were 

approximately £68m, was a financial resource of the husband for the purposes of 

s.25(2)(a) of the 1973 Act and therefore should be included in the computation of the 

partiesô assets.  The husband said that Dragon was established for the benefit of 

future generations of his family (a ódynasticô trust) and should not be taken into 

account. 

112. In considering this issue, the most relevant statement of law was encapsulated by 

Wilson LJ in Charman (No 1) [2006] 2 FLR 422 (at [12]) in which he set out a 

straightforward test for whether trust assets should be treated as a resource of a 

spouse: 

 óIn my view, when properly focused, that central question is simply whether, if the 

husband were to request it to advance the whole (or part) of the capital of the trust to 

him, the trustee would be likely to do soéô 

 and then (at [13]) 

 óéIn principle, however, in the light of s.25(2)(a) of the Act of 1973, the question is 

surely whether the trustee would be likely to advance the capital immediately or in the 

foreseeable future.ô 

113. This test clearly involves a question of fact which will depend upon the circumstances 

of each case.  On the facts of Charman, the trial judge (Coleridge J) answered the 

central question in the affirmative ï the trust assets were a resource of the husband.  

The Court of Appeal upheld his decision. 

114. The legal test formulated in Charman has been routinely followed in subsequent 

cases.  For example, in the recent Court of Appeal decision of Whaley v Whaley 

[2011] EWCA Civ 617, Lewison J summarized the position as follows: 

 óAs I have said, a discretionary beneficiary has no proprietary interest in the fund. But 

under section 25 the court looks at resources; not just at ownership. Thus whether a 

beneficiary under a discretionary trust has a proprietary interest is not relevant. The 

resource must be one that is "likely" to be available. This is the origin of the 

"likelihood" test. No judge can make a positive finding about the future: the best that 

can be done is to assess likelihood. What is relevant is the likelihood of the trust fund 

or part of it being made available to him, either by income or capital distribution. If the 

husband were to ask the trustees to advance him capital, would the trustees be likely 

to do so: Charman v Charman [2006] 1 WLR 1053; A v A [2007] 2 FLR 467, 499. The 

question is not one of control of resources: it is one of access to them.ô 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=12&crumb-action=replace&docguid=I8622DC60E42711DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=12&crumb-action=replace&docguid=I3CB5C640F9EE11DBA53B84B696747451
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115. It is easy to state the legal test and also easy to advise that the answer to it must be 

considered on a case by case basis.  However, that advice alone does not provide a 

client with much help. 

116. Whilst one must be careful not to apply in a mechanistic fashion past decisions to any 

future cases, both Charman and other authorities have given some more useful 

guidance as to the types of factors which may lead a Court to find that trust assets 

are likely to be advanced to a spouse and thus should be treated as his or her 

resource. 

(ii) Relevant factors 

117. In order to put some flesh onto the bones of the central question identified by Wilson 

LJ, we consider below some of the common factors which the Courts have relied 

upon in determining whether or not trust assets should be considered as a resource 

of a spouse.  However, as we explain, no individual factor is likely to be determinative 

in a given case.  Furthermore, the same factor will not always be given the same 

weight (or even point in the same direction) in different cases. It is, therefore, 

important always to consider the overall circumstances of the case and how each 

potentially relevant factor interacts with others.   

118. As to the general approach which the Courts should take in carrying out this exercise, 

Potter P explained: óit is essential for the court to bring to it a judicious mixture of 

worldly realism and of respect for the legal effects of trusts, the legal duties of 

trustees and, in the case of off-shore trusts, the jurisdictions of off-shore courtsô 

(Charman (No 4) [2007] 1 FLR 1246 at [57]).   

(a) Source of assets 

119. In Charman, it was considered to support the likelihood of the trust assets being 

made available to the husband that he was the settlor of Dragon and that its wealth 

represented the fruits of his work (Charman (No 4) at [52]).  Presumably, this was 

because a request by him could be expected to be favourably viewed by the trustee 

given the contribution that he had made to the trust assets and that he would 

therefore be looked upon as deserving. 

120. However, this factor will clearly not be determinative. In SR v CR [2009] 2 FLR 1083, 

the relevant trusts had been settled by the husbandôs father. The husband himself 

had made no contribution to the trust assets.  Singer J held that this made no 

difference.  On the evidence in that case, the trust assets were a resource of the 

husband. 

(b) Letters of wishes 

121. Letters of wishes will be very important in determining whether it is likely that a 

spouse will receive trust assets in the foreseeable future and also the likely level of 

assets he or she may receive.   

122. Letters written before the onset of the divorce proceedings are likely to be given 

significant weight.  However, letters written after the marriage has broken down will 

often be seen as self-serving.  
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123. Thus, in Charman, the fact that the husband had written multiple letters of wishes 

reiterating the access that he hoped to have to the trust assets was a significant 

pointer towards the trust assets being considered as a resource of his.  It was also 

inconsistent with the husbandôs case that the trust was ódynasticô.20 

(c) History of past distributions 

124. Evidence of past conduct on the trusteesô part is often taken as a good indication of 

their likely future approach (SR v CR at [36]).  Thus, if distributions have been made 

to a spouse in the past, then, other things being equal, it may be expected (even if 

the spouse has no absolute entitlement to the distributions) that these will continue.  

125. In contrast, an absence of past distributions to the spouse will be a pointer towards 

the trust assets not being a resource of that spouse (see A v A [2007] 2 FLR 467 at 

[96]).  However, it will not always be one of great weight if the absence can be 

explained.  For example, in Charman, the husband had received very few (and no 

recent) distributions from the trust.  This was considered to be because the husband 

had not had the need for distributions and because of the potentially negative tax 

consequences that his receipt of distributions might cause (at [47]).  Accordingly, this 

factor did not undermine the conclusion that the trust assets were likely to be made 

available to the husband were he to request them. 

126. Where loans have been made to the divorcing beneficiary rather than outright 

advances, the Courts will scrutinize carefully the reason why they have been made.  

If it is only because a loan structure was tax efficient, then a history of un-repaid 

loans is likely to support a finding that the trust assets are available to the spouse 

(see Whaley at [44]).  

(d) Compliance with past requests of the spouse 

127. A similar factor which the Courts will take into account is the trusteesô past attitude 

towards requests made by the divorcing beneficiary.  Where there is a history of the 

trustees acceding to requests made by the divorcing beneficiary, then this will 

support a conclusion that the trustees will be likely in the future to accede to further 

requests (see Browne v Browne [1989] 1 FLR 291 at 293 Whaley at [37] and [116]). 

128. However, there are two other points to note about the trusteesô past conduct towards 

requests made by the divorcing spouse. 

129. First, the absence of a history of compliance with requests will not necessarily point 

towards a finding that the trust assets will not be made available to the divorcing 

spouse.  If there has been no reason for the spouse to make requests of the trustees, 

then this factor is likely to be neutral.  Only, if there is a history of the trustee 

                                                 
20

  In Whaley, Black LJ explained (at [54]) that there was no difference in principle as to how the Court should approach 

a so-called ódynastic trustô compared with a ósettlor-beneficiaryô trust.  In both cases, the ultimate question was the same ï 

whether the trustee would be likely to advance capital to the husband immediately or in the foreseeable future.  However, 

plainly the Court would then have regard to the circumstances of the particular trust in answering that question. 
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positively refusing to accede to requests made by the divorcing spouse is this likely to 

be a factor which counts against a finding that the trust assets will be made available 

to the spouse. 

130. Second, it should not be thought that there is a need to allege that there was 

something wrong with a trustee complying with a request made by a beneficiary or 

that a history of doing so gives rise to a suggestion of sham or breach of trust on the 

part of the trustee.  As the Royal Court of Jersey stated in Re the Esteem Settlement 

[2004] WTLR 1 at [165] to [166]: 

 óIn our judgment many decisions of this nature are likely to arise because of a 

request by a beneficiary rather than because of an independent originating action on 

the part of a trustee. The approach that a trustee should adopt to a request will 

depend upon the nature of the request, the interests of other beneficiaries and all the 

surrounding circumstances. Certainly, if he is to be exercising his fiduciary powers in 

good faith, the trustee must be willing to reject a request if he thinks that this is the 

right course. But when a trustee concludes that the request is reasonable having 

regard to all the circumstances of the case and is in the interests of the beneficiary 

concerned, he should certainly not refuse the request simply in order to assert or 

prove his independence. His duty remains at all times to act in good faith in the 

interests of his beneficiaries, not to act against those interests for improper reasons. 

 In our judgment, where the requests made of trustees are reasonable in the context 

of all the circumstances, it would be the exception rather than the rule for trustees to 

refuse such requests.ô 

131. More generally, it is important to appreciate that a party running a óresourceô 

argument does not need to (and usually will be best advised not to) allege that that 

trust is a sham.  As both Wilson LJ and Lloyd LJ said in Charman (No 1) at [12] and 

[60], echoing the comments of the Jersey Court in Esteem, a trustee will usually be 

acting perfectly properly if, after careful consideration of all relevant circumstances, 

he resolves in good faith to accede to a request of a spouse to advance capital.21  

(e) Power to replace trustees 

132. In some cases (such as Charman), the divorcing beneficiary will have the power to 

replace the trustees.  Is this a factor which might be used to support an argument that 

the trust assets are likely to be made available to that beneficiary because he could 

replace a trustee who declined to accede to a request for advancement with one who 

would accede to it? 

133. On the one hand, relying on cases such as In re Skeatsô Settlement (1889) 42 Ch 

522, it could be said that the power to replace trustees is fiduciary and could not 

lawfully be exercised by a spouse by way of response to a refusal by a trustee to 

accede to his request for advancement but could instead only be used in the interests 

of the beneficiaries as a whole. 

                                                 
21

  In Charman, the Court of Appeal commented that the wife was correct to withdraw an earlier suggestion that there 

was a óunity of interestô between the husband and the trustee.  
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134. However, it might be too simplistic to conclude that, just because it is fiduciary, the 

power is irrelevant to the likelihood of advancement.  Realistically, a divorcing 

beneficiary with a power to replace trustees will be unlikely to allow a point to be 

reached at which his exercise of that power would become unlawful as being in 

breach of his duty to act in good faith.  A lack of harmony between a beneficiary and 

a trustee can be a lawful ground for the latterôs replacement (Letterstedt v Broers 

(1884) 9 App Cas 371 at 386).  A beneficiary with a power to replace trustees may 

ask himself from time to time, and well in advance of any actual request for 

advancements, whether, in light of his continuing dealings with the trustee, he is or 

remains comfortable with the trustee.  If the two of them do not see eye to eye, then it 

is likely to be in the interests of the beneficiaries of the trust, and therefore to be 

lawful, for him to replace the trustee.  

135. The competing arguments described above were raised in Charman (No 4) but 

ultimately not decided by the Court of Appeal because of the wealth of other 

evidence supporting the conclusion that the trust assets were a resource of the 

husband (see [55] per Potter P).  However, the sentiment of the Court of Appealôs 

judgment is that the existence of such a power (whilst not of great weight) will provide 

some support to the argument in favour of treating the trust assets as a resource.  

(f) Nature of the trust assets 

136. If the trust assets are illiquid or there is no reasonable prospect of them being 

liquidated, then this is likely to be relevant to deciding whether the trust assets should 

be treated as available to the divorcing beneficiary (B v B (financial provision) [1982] 

3 FLR 298 at 303-304).  For example, a long established family business may be 

held by a trust of which the divorcing beneficiary is one of many discretionary objects 

within the family.  Although the trust asset may be highly valuable, if there is no 

likelihood of it being sold so as to provide assets which may be distributed to the 

divorcing beneficiary, it should not normally count as a resource.   

137. In contrast, if a specific fund within the trust assets has been earmarked for the 

divorcing beneficiary, then this will usually support a conclusion that the value of the 

specific fund should be counted as a resource of the divorcing beneficiary (Whaley at 

[54]).  

(g) Needs of other beneficiaries 

138. In determining whether or not a trustee is likely to advance trust assets to the 

divorcing beneficiary, the Court will have in mind the needs and interests of the other 

beneficiaries of the trust.  Thus, in B v B (Ancillary Relief) [2010] 2 FLR 887, Moylan J 

stated (at [89]): 

 ñThe specific question é is whether, on the balance of probability, the evidence 

shows that if the trustees exercised their discretion to release capital or income to the 

husband, the interests of the trusts or of other beneficiaries would not be appreciably 

damaged. If I so conclude, I am entitled to assume that a genuine request for the 

exercise of such discretion would probably be met by a favourable response. I have 

come to the clear conclusion that if the trustees were to advance capital and/or pay 

income to the husband (a) to enable him to meet an award in the wife's favour even 
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to the extent postulated by Mr Cayford, and (b) to enable him to meet his own needs 

at a level at least similar to that which I will be providing for the wife, the interests of 

the trusts and the other beneficiaries would not be appreciably damaged.ò 

139. However, a purely abstract appeal to the possible future needs of other beneficiaries 

(e.g. that they might one day need to call on the trust assets themselves) in an 

attempt to prevent the trust assets being counted as a resource of the divorcing 

beneficiary is unlikely to have much weight.  If there is no evidence of an actual need 

on the part of the other beneficiaries (e.g. because they are already well provided 

for), then it is unlikely that this consideration will prevent the Court finding that the 

trust assets should be treated as available to the divorcing beneficiary.  

140. In some trust deeds (as was the case in Charman and Whaley), the trustees are 

expressly authorized in exercising their powers in favour of one beneficiary to ignore 

the interests of other beneficiaries.  Where such provisions do exist, they are usually 

treated as neutralizing any argument (which is often made) that the trustees would be 

acting in breach of trust to advance the trust assets to the divorcing beneficiary.      

(h) Evidence of the trustee 

141. Evidence from the trustee is clearly likely to be relevant to the Courtôs conclusion as 

to whether or not trust assets are likely to be made available to a divorcing 

beneficiary.  In recent times, the Courts have increasingly urged trustees to give 

evidence in divorce proceedings lest the Courts approach matters on a mistaken 

basis which may not be in the interests of the trust or its beneficiaries (see, for 

example, Moylan J in B v B (Ancillary Relief) [2010] 2 FLR 887 at [77]).  

142. Importantly though, the Courts will not simply accept at face value the evidence of the 

trustees as to what provision they will or will not make for a divorcing beneficiary.22    

143. In Whaley, the Court was very critical of the responses that it had received from the 

trustee.  It found that the trustee was prepared óto do the husbandôs biddingô and 

would follow his wishes (at [34]).  This, unsurprisingly, strongly supported the 

conclusion that the trust assets should be counted as a resource of the husband. 

144. The failure of a trustee to give evidence or provide the Court with answers without 

good justification may well lead to an inference that the trustee would be likely to 

make assets available (especially where the Court concludes that the divorcing 

beneficiary has encouraged the trustee not to give evidence).  In Charman, the Court 

was influenced by the fact that the husband had conducted a óherculean struggleô (in 

opposing the issue of letters of request) to prevent the trustee from giving evidence in 

circumstances in which, had Dragon been dynastic, it would be likely to have been 

able to produce evidence from its files to that effect. 

145. In BJ v MJ, Mostyn J similarly commented (at [18]): ó[i]f the trustees have refused to 

participate meaningfully or helpfully in the inquiry then neither they nor their 
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  See, for example, the comments of Singer J in SR v CR [2009] 2 FLR 1083 at [60].  
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beneficiary can complain if the court draws robust conclusions as to the likelihood of 

future benefitô.  

(i) The spouse as beneficiary 

146. In most cases, the spouse to whom it is claimed the trust assets are available will be 

a beneficiary of the relevant trust.  If the spouse is irrevocably excluded from 

benefiting from the trust, then it is hard to see how it can be argued that the assets 

are available to him or her. 

147. However, just because the spouse is not presently included within the class of 

beneficiaries, this will not prevent the Court from concluding that those assets are 

available to the spouse if he or she may later be added as a beneficiary. 

148. This approach was taken in Whaley. In that case, the Court included within the 

husbandôs resources the assets not only of a trust of which he was a beneficiary but 

also of a second trust of which he was not a beneficiary.  It was prepared to do this 

because: 

(i) the second trust was created out of the first trust (of which the husband was a 

beneficiary); 

(ii) the husband could at any time be added as a beneficiary of the second trust; 

and 

(iii) the second trust had only been established (with the husband not as a 

beneficiary) given anxieties over his tax position and it was expected that he 

would be included as a beneficiary when those anxieties had passed (which 

was the case by the time of trial).  

149. As Lewison J appreciated, this meant that the steps which would be needed before 

the assets of the second trust could be made available to the husband were slightly 

more complicated.  He spelled out those steps as follows (at [115]): 

(i) the trustee must decide to add the husband to the class of beneficiaries of the 

second trust; 

(ii) the protector must agree to that addition; 

(iii) the trustee must resolve to distribute the capital to the husband; and 

(iv) the protector must agree to that distribution.  

150. Despite this added layer of complexity, the facts were sufficiently strong for the Court 

in Whaley to find that these steps were likely to be taken.   

 

(3) A lingering concern about the central question 

151. Although the ultimate test (as encapsulated by Wilson LJ in Charman and applied in 

subsequent cases) for whether trust assets should be treated as the resource of a 
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spouse is easy to state and, in some cases, easy to apply, it does raise some further 

questions the answers to which remain unclear.   

152. The main issue that we shall consider is the context in which the central question ï 

namely ówhether the trustee would be likely to advance the capital immediately or in 

the foreseeable futureô should be posed.  More specifically, is it sufficient that the 

trustee would be likely to advance trust assets to the spouse in order to meet an 

ancillary relief award made against him or her but would not otherwise be likely to do 

so? 

153. This issue arises because a request to a trustee for a distribution of trust capital is not 

likely to be made in the abstract. Normally speaking, before considering whether to 

advance capital to a beneficiary pursuant to a request, the trustee might want to 

know from the beneficiary what the intended purpose for the advance was.  In some 

cases, it may be easy to conclude that the trustees would comply with a request by a 

divorcing beneficiary for capital whatever the reason for the request may be.  

However, in other cases, the purpose of the request will be important. 

154. For example, where a spouse is one of several discretionary beneficiaries, it may be 

the case that the trustees would be likely (indeed very likely) to advance some or all 

of the capital to the spouse were he or she to require expensive life-saving medical 

treatment.  However, if the purpose was instead to put the capital towards fast living 

or a high risk business venture, then the trustees might not be prepared to advance 

some or all of the capital.  The context (or purpose) is likely to be very relevant. 

155. Accordingly, when asking the central question which the authorities have highlighted, 

what context or purpose is supposed to apply?  Is it sufficient that the trustees would 

be likely to advance capital to the spouse in some specific circumstances (even if 

those circumstances themselves are unlikely)? Or does it have to be shown that the 

trustees would advance capital to the spouse no matter what the ultimate purpose for 

the request was?  Or, as indicated above, is the question to be posed on the basis 

that the trustees know that the spouse requires the money to satisfy an ancillary relief 

award? 

156. Many of the authorities have not squarely addressed this issue.  However, it was 

addressed by the Court of Appeal in Charman (No 4),  in which Potter P said the 

following (at [53]): 

 óMr Boyle even concedes that, if disaster struck the husband's business and he fell 

into real financial difficulty, Codan could properly make available to him a large sum 

of capital. But, so Mr Boyle contends, such a hypothesis is inapt because the 

husband has had no ñneedò for any capital out of Dragon. Our reaction to that 

contention is two-fold. First, it is in law a perfectly adequate foundation for the 

aggregation of trust assets with a party's personal assets for the purposes of 

s.25(2)(a) of the Act that they should be likely to be advanced to him or her in the 

event only of ñneedò. Second, the contention is inconsistent with another area of the 

husband's argument, which is to the effect that, although his personal assets 

computed by the judge at £55 million exceed the lump sum award of £40 million, the 

judge must have expected him to have recourse, directly or indirectly, to the assets of 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=26&crumb-action=replace&docguid=I2B1E1BF0E44911DA8D70A0E70A78ED65
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Dragon, particularly its cash and investments other than in Axis, for the purposes of 

satisfying the order and that indeed the order can only reasonably be satisfied in that 

way. If so, why then does the husband not have a ñneedò for capital out of Dragon in 

order to assist him to discharge his legal obligations? Mr Boyle is driven to respond 

with the suggestion that, because the moment at which the judge considered whether 

to attribute the assets of Dragon to him was prior to the making of any order against 

the husband, the husband had had no need for them at that critical moment. This is 

chop-logic of the most specious kind, as all those who have discharged their liabilities 

to ex-spouses without court orders will readily understand.ô 

157. The above passage appears to provide the answer that trust assets will be treated as 

a resource of a spouse even if: 

(a) those assets would only be made available to the spouse in the event of 

óneedô; and 

(b) that óneedô only arises as a result of the ancillary relief award which the Court 

anticipates making against the spouse. 

158. Although none of the other authorities deal with this question in the same head on 

manner as Charman, they do appear to confirm this approach.23 

159. However, on one view at least, this approach does appear slightly curious.  It would 

mean that the Court itself essentially has the power to make a trust asset into a 

óresourceô of a spouse.  This is because, in a given case, it may be that absent the 

divorce proceedings trust capital would not be likely to be made available to the 

relevant spouse at all.  However, were a judgment actually made against that 

spouse, then the trustees would make capital available so as to help the spouse 

satisfy the award (perhaps only to save the spouse from bankruptcy).  Accordingly, 

the Court, by making its order, essentially converts a trust asset into a financial 

resource of the spouse when it would not otherwise be so.   

160. It is also not wholly clear how this approach sits with the general acknowledgement in 

the cases that whilst the Court may ójudiciously encourageô trustees to make assets 

available to a spouse to satisfy an award, it should not put óimproper pressureô on the 

trustees to do so.  That restraint should be shown by the Courts was emphasized by 

the Court of Appeal in the case of Howard v Howard [1945] P 1.  In Howard, Lord 

Greene MR stated (at 4): 

'[Counsel] informed the court that seemingly the basis of the learned judge's 

decision was that he took the view that if he made an order of this kind the effect 

would be to bring pressure on the trustees to make to the husband an allowance 

out of the settlement income. If that was the object of this order, it was, in my 

opinion, entirely wrong in principle. Trustees who have a discretion are bound to 

exercise it, and if they do so nobody can interfere with it. In my opinion there is no 

jurisdiction in the Divorce Court to make an order which will leave the husband in a 
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  Thomas v Thomas [1995] 2 FLR 668 per Glidewell LJ at 678; TL v ML [2006] 1 FLR 1263 at [88]; A v A [2007] 2 FLR 

at [100]; B v B (Ancillary Relief) [2010] 2 FLR 887 at [88].  
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state of starvation (to use rather picturesque language) with a view to putting 

pressure on trustees to exercise their discretion in a way which they would not 

have exercised it but for that pressure é What has to be looked at is the means of 

husband, and by ñmeansò is meant what he is in fact getting or can fairly be 

assumed to be likely to get. I must not be misunderstood. It is, of course, legitimate 

(as was done in this case) to treat a voluntary allowance as something which the 

court can, in proper circumstances, infer will be likely to continue and make an 

order on that basis.' 

161. In Thomas v Thomas [1995] 2 FLR 668 AT 670, Waite LJ explained the relationship 

between ójudicious encouragementô and improper pressureô: 

 óéwhere a spouse enjoys access to wealth but no absolute entitlement to it (as in the 

case, for example, of a beneficiary under a discretionary trust or someone who is 

dependent on the generosity of a relative), the court will not act in direct invasion of 

the rights of, or usurp the discretion exercisable by, a third party. Nor will it put upon a 

third party undue pressure to act in a way which will enhance the means of the 

maintaining spouse. This does not, however, mean that the court acts in total 

disregard of the potential availability of wealth from sources owned or administered 

by others.  There will be occasions when it becomes permissible for a judge 

deliberately to frame his orders in a form which affords judicious encouragement to 

third parties to provide the maintaining spouse with the means to comply with the 

courtôs view of the justice of the case.  There are bound to be instances where the 

boundary between improper pressure and judicious encouragement proves a fine 

one, and it will require attention to the particular circumstances of each case to see 

whether it has been crossedô. 

162. In Thomas v Thomas, Glidewell LJ also laid down the following principles (at 677-

678): 

 ó(a) Where a husband can only raise further capital, or additional income, as the 

result of a decision made at the discretion of trustees, the court should not put 

improper pressure on the trustees to exercise that discretion for the benefit of the 

wife. 

 (b) The court should not, however, be ñmisled by appearancesò; it should ñlook at the 

reality of the situationò. 

 (c) If on the balance of probability the evidence shows that, if trustees exercised their 

discretion to release more capital or income to a husband, the interests of the trust or 

of other beneficiaries would not be appreciably damaged, the court can assume that 

a genuine request for the exercise of such discretion would probably be met by a 

favourable response. In that situation if the court decides that it would be reasonable 

for a husband to seek to persuade trustees to release more capital or income to him 

to enable him to make proper financial provision for his children and his former wife, 

the court would not in so deciding be putting improper pressure on the trustees.ô 
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163. The relationship between the central question posed by Wilson LJ in Charman and 

the need to strike a balance between judicious encouragement and improper 

pressure is not apparent from the existing authorities. It might be thought that the two 

issues should be considered separately: the central question is concerned with the 

preliminary issue of identifying the spousesô overall resources whereas judicious 

encouragement (or improper pressure) concerns the framing of an order to give 

effect to the Courtôs decision as to how those resources should be divided.   For 

example, in TL v ML, the Court appeared to suggest that the issues were wholly 

distinct when it stated (at [94]) that ó[i]t can therefore be seen that this was not, in 

reality, a case of judicious encouragement at all, but rather a case of determining the 

true extent of the wifeôs resourcesô.24   

164. However, if (as Charman and the subsequent cases suggest) the Court can properly 

take into account its own ancillary relief order as the basis for finding it likely that the 

trustees will distribute trust assets to the divorcing beneficiary, then these two issues 

clearly appear to be interlinked.  Why should it be sufficient to satisfy the central 

question ï that assets are likely to be made available to the beneficiary spouse ï if 

they are only likely to be made available as a result of improper pressure applied to 

the trustees by virtue of the Courtôs own order? 

165. In many cases the precise detail of the legal test will not matter.  It will be apparent 

that the trustees would accede to any reasonable request made by the divorcing 

beneficiary and thus an order which treated the trust assets as his or her resource 

could not be considered as placing improper pressure on the trustees.  The order 

would in essence merely be a trigger for the beneficiaryôs receipt of what he or she 

would be likely to receive in due course even without the order.  

166. However, if the evidence is that the trust assets would not in the ordinary course 

(without the Courtôs order) be made available to the divorcing beneficiary in the 

foreseeable future, then it does seem to amount to improper pressure to engineer 

that likelihood purely by making the ancillary relief award.  In that case, the Courtôs 

order would not merely be a trigger or óencouragementô but rather an attempt to force 

the trustees to do that which they would not otherwise anticipate doing.  

 

(4)  An inherent limitation of the óresourceô approach 

167. If, having determined the level of the marital resources and how they should be 

divided, there are sufficient assets outside of the trust for the Court to make its full 

award out of the non-trust assets, things should be relatively straightforward for the 

applicant.   In such a case, often the majority of the non-trust assets will go to the 

non-beneficiary spouse, leaving the beneficiary spouse to collect the benefit from the 

trustees which the Court has judged he or she is likely to receive.  

 

                                                 
24

  In Whaley, the Court of Appeal appeared at first to treat the issues separately but then merge them into one (see [47] 

to [55]).  
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168. For example: 

(i) in Charman, 87% of the non-trust assets were awarded to the wife; 

(ii) in SR v CR, 80% of the non-trust assets were awarded; 

(iii) in Whaley, the Court awarded 94% of the non-trust assets to the wife. 

 In these cases, the Court is not judiciously encouraging the trustees to make money 

available to the non-beneficiary spouse but rather it is by its award indirectly 

encouraging the trustees to provide for its own beneficiary. 

169. However, the situation is more problematic (for an applicant spouse) where there are 

no or few assets outside of the trust.  In such a case, the Court might discover that its 

findings as to the likelihood of advancement are frustrated by a refusal by the 

trustees to do what the Court expects them to do.  This is an inherent limitation in the 

óresourcesô approach (which does not exist in an application to vary a nuptial 

settlement).   As Munby J explained in A v A (at [95]): 

 óéalthough the court can óencourageô it cannot compeléalthough the court can 

encourage a third party to transfer an asset to a party to the marriage, if that third 

party disregards the courtôs encouragement, the court has no power under [the 

resource approach] to compel the transferéô 
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Trustee Exculpation - The law, the quirks and 

the business sense 
 

Lawrence Cohen QC and Thomas Seymour 

 

 

Introduction 

 

1 The purpose of this paper is threefold:  first, to explain briefly the law as its stands on 

trustee exculpation clauses ï we think that there is a little more to it than ñexculpation 

works for everything but fraud and wilful defaultò; secondly, to explore a few of the 

limits and quirks of the present law ï the effect of individual clauses, the interface 

with trusteesô entitlement to remuneration and possible liability of the settlorsô 

solicitors in negligence to beneficiaries for exculpated losses being examples; thirdly 

and, most important to us, when and in what circumstances trustee exculpation 

clauses might be appropriate. 

 

2 Although we have focused on English law, we are actually much more concerned 

with the law of the important offshore trust centres such as Cayman and the Channel 

Islands ï in effect, they, rather than English trusts, are the engine room of modern 

trust.  Not the least of the reasons for this has been UK taxation.  Amongst the 

consequences of which to beware are the legislative differences between 

jurisdictions.  For example, the Guernsey provision limiting the ability to exculpate in 

new trusts (see Spread Trustee discussed below) and the inapplicability of many of 

the provisions of the Trustee Act 2000. 

 

3 We are principally concerned with professional trustees who accept their trusteeships 

in return for fees.  Our view is that their position requires separate consideration from 

that of trustees who take on the onerous office of trusteeship without remuneration 

and usually because of a bond of blood or friendship.  Again, in our concern for the 

welfare of the trust industry or, put differently, getting in new trust business in 

sizeable estates, this ought to be the concern of all legal professionals in this field, 

even if solely engaged in trust litigation. 

 

 

Our Factual Examples 

 

4 Assume in both of the following cases that the trust instrument contains a clause 

exculpating the trustee (which is a professional trust company) from all loss or 

damage to the trust property except if caused by the fraud or wilful default of the 

trustee: 

a. Example 1:  Settlor is aged 70 and settles about $25m  (substantially all of his 

money and investments) on trust for himself for life and for his 4 daughters 

after his death.  He retains power to amend the trust. Settlement on its face 

made in knowledge of degenerative brain condition. Ten years on, the trustee 
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is aware of health problems with the 80-year old Settlor and has received 

medical reports from his long-term New York doctor and has visited him where 

he is being cared for in Mexico by his new young wife when his wife informs 

the trustee that the Settlor wishes to amend the trust to add his wife as a 

beneficiary and to exclude his daughters.  The trust officerôs note of the visit 

reads ñWell cared for but could not tell an apple from a banana.  Better get 

wife to get a doctorôs certificate to cover us before paying out anything.ò  After 

a doctorôs certificate of soundness of mind signed by a local doctor.  One 

daughter challenges capacity.  The trustee pays out significant sums premised 

on capacity. Everything distributed is dissipated by the wife.  Subsequently 

(when its file note and earlier medical reports disclosed) the trustee concedes 

no capacity at material time.  Sole answer to liability is the exculpation clause: 

ñWe thought we were acting in best interests of Settlorò! 

 

 

b. Example 2: X Bank Executor and Trust Company is the trustee of a trust fund 

of several billion dollars.  It is responsible for investing the fund.  Two thirds is 

properly invested but over a prolonged period of 5 years, one third is in cash in 

a simple deposit account with X Bank (the trusteeôs parent) earning a fraction 

of the interest which it could have earned if placed safely on the money market 

or in a specially negotiated deposit account.  The trustee admits that it should 

not have left the money deposited as it was but should have placed it on the 

money market or placed a significant proportion in equities.  Its sole answer to 

the loss is the exculpation clause. We shall return to them both to consider 

how Armitage and Spread apply to them and as demonstration of the limits 

and quirks of the present law. 

 

Both of these examples are based on actual Cayman cases, parts of which are 

reported, though they have been simplified for the purpose of this paper.   

 

 

The law as it stands following Armitage v Nurse25 and Spread Trustees26.  

 

5 The validity of exculpation clauses excluding liability for conduct falling short of fraud 

or dishonesty is now effectively settled as a matter of English law. In Spread 

Trustees, a Guernsey case in which the clause excluded liability for conduct ñexcept 

wilful and individual fraud or wrongdoingò, the question arose whether liability for 

gross negligence could be excluded before 1989 under Guernsey customary law? 

Did it follow English or Scots law? The Privy Council held that pre-89 Guernsey law 

would have looked at English law27. In Armitage v Nurse Millett LJ had held that a 

clause excluding liability save for actual fraud could exclude liability for ñloss or 

damage to the trust property no matter how indolent, imprudent, lacking in diligence, 

negligent or willful he may have been so long as he has not acted dishonestlyò28. The 

                                                 
25

 [1998] Ch.241.  
26

 [2011] UKPC 13. 
27

 In contrast to Scots law - culpa lata dolo aequiparatur ï and the Guernsey 1990 Law, English law does not recognize the 
concept of gross negligence. 
28

 251G.  
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Privy Council, albeit by 3-2 majority, held that was correct. The Guernsey Court of 

Appeal so held in robust terms. This approach seems likely to be followed in the 

Supreme Court. So liability for gross negligence, and even equitable or constructive 

fraud not involving actual fraud or dishonesty, may be excluded.  

 

6 Such a clause can be relied on by a solicitor-trustee who prepares the will or 

settlement and is responsible for advising the settlor/testator of its inclusion and 

effect: see Bogg v Raper29, holding that it cannot be attacked as an unauthorized 

benefit ï being a limitation of liability rather than a benefit. But if the solicitor-trustee 

inserted the clause without drawing attention to it and knowing that the settlor did not 

realize its effect, he will not be allowed to rely upon it: Bogg v Raper at [41]-[53].  

 

7 Provided that the clause is clear and unambiguous, it is effective. See Wight v 

Olswang30 in which the provision was ineffective owing to the co-existence of two 

contradictory provisions in the trust instrument.  

 

8 Wilful default in the context of an exculpation clause means something quite different 

from the term ñwilful defaultò in the context of an account ordered on the footing that it 

is to be taken on the footing of wilful default where a trustee would be required to 

account for property which ought with reasonable diligence to have been collected.  

In the context of exculpation clauses, wilful default does not extend to want of 

ordinary prudence as it does in the context of the trusteeôs accountability on the 

footing of wilful default: Millett LJ at p. 252. This knocks on the head criticisms of 

Maugham Jôs statement of the law in re Vickery31.  

But what wilful default entails, and the meaning of that and other related expressions 

(other than fraud or dishonesty) still appears less than straightforward in practice: see 

paras 13 - 17 below.  

       

9 An exculpation clause typically excludes liability for conduct unless it falls within an 

exception formulated by reference to fraud, dishonesty, wilful default, wrongdoing or 

words of that kind on the part of the individual trustee sought to be made liable32. In 

case-specific terms, the issues are:  

(a) what does the clause cover and not cover? 

(b) does the clause cover the alleged conduct or is it within the exception? 

That sounds simple, but it is worth looking a little closer at the questions which may 

arise.  

 

Does the clause bite at all? 

 

10 This will still be the first question to ask, if the trustee raises such a defence. 

For example:  

 

                                                 
29

 (1998-99) 1 ITELR 267   
30

 (1998-99) 1 ITELR 783, C.A.  
31

 [1931] 1 Ch.572, 583.  
32

 See Lewin on Trusts at 39-134 for a helpful discussion of the different limiting words used and their construction.  
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(a) Self-dealing. A trustee is still liable to restore trust property improperly purchased 

from the trust unless expressly authorized by trust instrument: Typical exculpation 

clause simply excludes liability for loss or damage to trust property: the claim against 

the self-dealing trustee is not for loss, but restoration of trust property. (Armitage v 

Nurse per Millett LJ at 253). 

 

(b)  A beneficiary may in some circumstances be able to make a claim for personal 

loss as distinct from loss and damage to the trust fund33. In Fattal v Walbrook (infra) 

the beneficiary sought to get round the clause in this way, but failed because in 

substance the claims were either for compensation for actual loss to the trust fund or 

for compensation for losses allegedly incurred by him claiming to take action on 

behalf of the trust fund (or for legal costs of previous proceedings which were 

irrecoverable for other reasons). 

   

Is the trustee seeking to exclude irreducible core duties or liability therefor?  

 

11 There are, we consider, irreducible core duties other than the duty to act honestly 

and in good faith identified by Lord Millett in Armitage v Nurse, viz:  

 

(a) The duty to collect in trust property and hold it as a fund separate from the 

trusteeôs own property.  

(b) The trusteeôs duty to account to the beneficiary in respect of the trust property.  In 

principle a clause which was framed to exclude these duties or liability for breach of 

such duties would seem to us either to render the trust illusory or so repugnant to the 

concept of a trust as to be impeachable as contrary to public policy. So it is at least 

arguable that the wholly supine trustee may be unable to rely on the clause where he 

has never even got off the starting blocks. If the clause is not invalid, his chances of 

relying upon it may depend on the scope of the words of exception (fraud, wilful 

default etc).  

        

Construction of the exculpation clause 

 

12 There will still be issues as to the actual interpretation of the exculpation clause. 

Wight v Olswang, noted above, was one example. A recent example arose in Fattal v 

Walbrook Trustees (Jersey) Ltd [2010] EWHC 2767. The clause was:  

ñIn the execution of these trusts no trustee shall be liable for any loss to the Trust 

Fund arising by reason of any improper investment made in good faith or for the 

negligence or fraud of any agent employed by such trustee or by any of the Trustees 

although the employment of such agent was not strictly necessary or expedient or by 

reason of any mistake or omission made in good faith by such trustee or by any of 

the Trustees or by reason of any other matter or thing except wilful and individual 

fraud or dishonesty on the part of the trustee who is sought to be made liableò  

 

Walbrook, the trustee, successfully argued that the exception governed the whole 

clause, and the first three limbs were subsets of the fourth. The claimants argued that 

                                                 
33

 Where the trust holds shares in a company, the reflective loss principle and its application raises complex issues which we do 
not cover in this paper: see Lewin at 39-39 to 43 and Walker v Stones.  
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this made the first three limbs superfluous (which was true); that the words of 

exception only qualified the fourth limb (as Millett LJ had held of a similar clause in 

Bogg v Raper); and that to make sense of the third limb it must cover ñmistakes or 

omissionsò which were subject to a separate standard of conduct, namely failure to 

act in good faith, more culpable than negligence but not requiring proof of dishonesty. 

Reference was made to the expression good faithò elsewhere in the trust instrument 

and to Australian authorities indicating that good faith required active conduct. A 

passive trustee may not have a dishonest state of mind, but in being passive could 

not claim to have acted in good faith. Lewison J rejected this, holding that the earlier 

limbs were simply illustrations of the principle followed by general words to ensure 

nothing had been omitted: the clause was in negative terms (no trustee shall be liable 

é unless é): the trustee could therefore rely on the final limb (ñany other matter or 

thingò) in the absence of wilful and individual fraud or dishonesty. The decision is 

surely correct34.  

 

 

Excepted conduct: wilful default compared with fraud/dishonesty 

 

13 Judicial statements as to the meaning of wilful default in an exoneration clause still 

give scope for argument as to the law and its application: Consider the following:  

ñconscious that, in doing the act which is complained of or in omitting to the act which 

it is said he ought to have done, he is committing a breach of his duty, or is recklessly 

careless whether it is a breach of his duty or notò: Maugham J in re Vickery at 583, 

specifically as to the statutory indemnity in S.30 TA 1925.  

 

Millett LJôs comments at page 252 as to wilful default in exculpation clauses in the 

context of re Vickery do not add much, and in some respects are a little confusing. 

The statement ñIt means a deliberate breach of trustò is, with respect, confusing as 

reckless carelessness is not in ordinary parlance deliberate conduct nor does it 

require any consciousness of wrongdoing.. ñNothing less than conscious and wilful 

misconduct is sufficientò again does not seem entirely apt to capture the trustee who 

is recklessly indifferent.  

 

14 Wilful default does not, as it formerly did, strictly require particularization as does a 

plea of fraud35.  In practice, however, if an unparticularised assertion of conduct 

amounting to wilful default is met, as it surely would be, by a Request for Further 

Information, the Court would surely order the Information to be provided, and in the 

last resort strike out the claim if no proper particulars were forthcoming.  

 

15 Where does the trustee stand who deliberately conducts himself (whether by act or 

omission) in a way that he knows to be a breach of trust, though honestly believing it 

to be in the beneficiariesô best interests?  From his own standpoint, the perception 

may even be that he had a duty so to conduct himself, viz. it being ñthe main duty of 

                                                 
34

 It is also consistent with Sir Christopher Sladeôs interpretation of a virtually identical provision in Walker v Stones [2001] QB 
902, 912 at 937G.  
35

 CPR 16PD.8.2; contrast former RSCO 18 R.12. 
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a trustee to commit judicious breaches of trustò.36. Clearly, as Millett LJ confirmed in 

Armitage such conduct is not fraudulent or dishonest, but what if the excepted 

conduct is ñwilful defaultò?  

         

Answer: he is seemingly not protected, because he knows there is a breach of trust: 

in which case the trustee who commits the judicious breach of trust will have to seek 

relief under S.61 TA 1925 or the equivalent provision in the jurisdiction which 

governs. The discussion in Lewin on Trusts at 39-134 suggests that ñwilful 

misconductò has a similar meaning, and that ñwilful breachò and ñwilful wrongdoingò 

may have a narrower meaning which might not extend to recklessness. The law is in 

an unhappy state as it is unlikely that draftsman had these sorts of possible 

distinctions in mind, but it reinforces the importance of focusing on the language 

used. There may, of course, be other references to wilful default or similar 

expressions in the instrument which assist in construction. 

  

16 The minimum requirement for pleading fraud as described at page 251 of Armitage v 

Nurse is : ñan intention é to pursue a particular course of action, either knowing that 

it is contrary to the interests of the beneficiaries or being recklessly indifferent 

whether it is contrary to their interests or not ?  

 

17 A recent case illustrating the additional protection a trustee has where it is necessary 

to prove fraud or wilful default, occurred in Woodland-Ferrari v UCL Gp RBS [2003] 

Ch.115. W a former pension scheme trustee was made bankrupt in 1993, discharged 

in 1996, and in 2001 held by the Pensions Ombudsman (PO) to have committed 

breaches of trust in making investments in unquoted companies and dealing with 

assets as if they were their own without considering the beneficiariesô interests: the 

exculpation clause excepted ñwilful default and W could not rely on it. A statutory 

demand against W was set aside by Ferris J on the ground that it was arguable that it 

was a bankruptcy debt from which he had been released: the exclusion for ñfraud or 

fraudulent breach of trustò under the insolvency legislation did not necessarily apply, 

as the POôs finding of ñwilful defaultò did not necessarily involve a finding of fraud.  

  

Intentional conduct not enough per se 

 

18 In English law there must be intention to commit a breach of trust entailing 

consciousness that it is a breach of trust or at least recklessness as to whether it is: it 

is not sufficient merely that there is intention to do the act which is a breach of trust. 

However, the position may be otherwise in other jurisdictions: see for example Jersey 

Law: Midland Bank (Jersey) Ltd v Federated Pension Services Ltd [1996] PLR 179. 

 

Honest belief as to justification 

 

19 What of the trustee who deliberately acts outside his own powers in good faith and 

believing it to be in the beneficiariesô best interests? As noted above, a clause 

excluding liability for everything save wilful default by the trustee is unlikely to protect 

                                                 
36

 The remark was attributed to Selwyn L.J. by Sir Nathaniel Lindley in the course of argument in Perrins v Bellamy [1899] 1 
Ch.797-8 and cited in Armitage at page 251C.  
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him, but what if the exception is confined to fraud or dishonesty? In principle he 

should be able to rely on the clause. Indeed Armitage v Nurse confirmed at page 

252G that ñif he consciously takes the risk in good faith and with the best intentions, 

honestly believing that the risk is one which ought to be taken in the interests of the 

beneficiariesô interests, there is no reason why he should not be protected by an 

exemption clause éò  

 

Points arising  

 

20 However, several points need to be understood in the context of determining what is 

honest conduct and whether, on the facts, the trustee can successfully rely on a 

clause excluding liability for everything short of fraud or dishonesty :  

(a) The Court has to determine what are normally acceptable standards of honest 

conduct: the fact that a trustee genuinely believes he has not fallen below them is 

irrelevant: Twinsectra Ltd v Yardley [2002] 2 AC 164 as explained in Barlow Clowes 

International Ltd v Eurotrust International Ltd [2006[ 1 WLR 1476.  A trustee cannot 

set his own standards.  

(b) The Court in considering honesty has to take account of the trusteeôs actual 

knowledge and state of awareness at the relevant time, not what a reasonable 

person would have known or understood: Royal Brunei Airlines v Tan [1995] 2 AC 

378.  

(c) But there is a limit to, at least for solicitor and professional trustees. A solicitorô-

trusteeôs belief that he is acting in the interests of the beneficiaries is not honest if, 

though actually held, it is so unreasonable that no reasonable solicitor-trustee could 

have thought what he did or agreed to do was for the benefit of the beneficiaries: 

Walker v Stones [2001] QB 902, 936-941. In Fattal v Walbrook Lewison J adopted 

this test for professional trustees.  

(d) ñA trustee who relied on the presence of a trustee exemption clause to justify 

what he proposed to do would thereby lose its protection: he would be acting 

recklessly in the proper sense of the term.ò: Armitage at page 254. We suggest this 

refers to the trustee who has no honest belief that what he is doing will benefit the 

beneficiaries: it should not mean that a trustee in this category is excluded from 

relying on the clause merely because he is aware of it and that it may give him 

protection.  

 

Our Examples- Quirks and Limits   

 

21 Example 1:  Recklessness  Are we merely dealing with a case of serious 

negligence or is the proper analysis wilful default?  There seems little doubt that the 

trust officer was honest in the sense that he believed that the young wife was taking 

good care of the settlor.  However, he really did know that the settlor had no capacity 

ï what else could he mean by saying Well cared for but could not tell an apple from a 

banana.   The area of fact sensitivity is what the officer meant by Better get wife to 

get a doctorôs certificate to cover us before paying out anything.  If the trust officer 

was saying that he knew the settlor was mentally incompetent but a doctorôs 

certificate would cover us, this seems a good example of recklessness bringing this 

into the realm of willful default.  If, however, he meant that he had doubts about 
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competence and he wanted the doctorôs advice to resolve those doubts, the position 

is different.  Unsurprisingly, this case was determined by compromise.  An additional 

feature was brought out by the Court itself ï trustee charging was on the basis of 

time charges.  Did the Court really have to allow time charges for time wasted and 

which were not therefore reasonably incurred? 

  

22 Example 2:  Self Dealing   Our second example raised both the self dealing issues 

(which Millett LJ thought to be outside the scope of an exculpation clause) because 

the money had been placed on deposit with the trusteeôs parent company; it also 

raised the fee issues not the least of the reasons for which was that the trusteesô 

charges were on a percentage basis.  Whereas some of the job had been done in 

relation to the portion of the estate actually invested, it had not been done at all for 

the sums left idle.  If the test of entitlement to remuneration was substantial 

performance could it seriously be said that leaving a third of the estate idle for years 

was more than part performance which would have taken re-writing of the charging 

terms to ensure that reasonable remuneration was payable37?  In short, the standard 

of administration was once again so poor that the result was compromise. 

 

 

Are such ñwide formò exculpation clauses a bad thing?  

Yes  

 

23 The answer must depend on the circumstances.  We entertain no doubt that 

exculpation is appropriate in the case of a trustee who is an unremunerated 

professional taking on the task because of a bond of blood or friendship. For a 

professional trustee, the following needs consideration: 

 

(1) What is the nature of the trust:  for example, if there are difficult and contentious 

family circumstances, there may be good reason for some degree of exculpation 

with regard to the exercise of powers other than purely administrative powers 

such as investment duties and powers.  If, however, the trust is straightforward 

(e.g. young father contemplating premature death by cancer making clear 

provision for wife and children from whom he is not estranged), it may be harder 

to see a justification. 

(2) What is the size of the fund:  for small funds, it is doubtful whether a professional 

trustee would take on a trust without an exculpation clause; for large funds, there 

will be choice and often real negotiation. 

(3) Who is the trustee:  if the trustee is truly a professional trustee rather than an 

SPV incorporated to act as a trustee of a single family trust, exculpation seems 

no more appropriate than for a negligent legal adviser.   

(4) What are the settlorôs wishes after receiving independent advice:  our own 

experience is that settlors frequently assert that their attention was not drawn to 

an exculpation clause or its implications in a lengthy trust instrument.  Actually, 

we know of solicitors who would accept that they do not draw attention to 

exculpation clauses as being such as standard part of a trust package that it is 

                                                 
37
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not necessary to explain them. (Bogg v Raper indicates that the solicitor-trustee 

may be unable to rely on the clause in such circumstances, but surely this 

disability is limited and cannot extend to innocent co-trustees and any successor 

trustees, who were not privy to the solicitor-client relationship or aware of the 

failure).   

 

The Law Commission in its 2006 Report recognized the distinction between paid and 

unpaid trustees in its suggested rule at 6.65:  

ñAny paid trustee who causes a settlor to include a clause in a trust instrument which 

has the effect of excluding or limiting liability for negligence must before the creation 

of the trust take such steps as are reasonable to ensure that the settlor is aware of 

the meaning and effect of the clauseò.  

 

This must in our view be right.  In the case of a professional trustee, the clause 

should always be drawn to the attention of the settlor and explained.  The choices 

should be explained (perhaps greater fees to cover PI insurance).  In our view, 

unless there is something special or unusual, an exculpation clause excluding liability 

for negligence should not be acceptable to settlors and testators. Cases where such 

clauses have been accepted, and are then relied on by professional trustees bring 

the trust industry into disrepute and inhibit settlors, particularly of sizeable trusts, from 

appointing professional trustees. 

 

As many of you will know STEP has introduced its own practice rule with guidance 

notes. 

 

 

Not entirely 

 

24 There remain serious arguments against legislation to curtail exculpation clauses:  

(1) The infringement of the settlorôs autonomy. This is greatly weakened by the fact 

that trustees commonly offer ñtake-it-or-leave-itò packages. The clause is generally 

there for this reason not because the settlor has chosen it. 

(2) Proper protection of trustees. Examples given by the Chancery Bar Association to 

the Law Commission were:  

(a) Warring factions. Will trust where testatorôs widow has life interest with 

remainder to children of previous marriage. Friction between beneficiaries. 

(b) Shares in private company settled on trust by settlor who wished that they 

be retained as main trust asset but no clause expressly authorizing the 

trustees to do so. Exposure from claim for failing to sell and diversify.    

(c) Trust comprising paintings, heirlooms, agricultural land, where potential 

disputes. The settlor may have thought an exemption clause desirable 

precisely for these reasons. In any event, it is an important protection for the 

trustee. 

(3) Cutting down on costs to the trusts: enabling the trustee to strike out claims, avoid 

protracted litigation and focus on trust administration. 
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(4) How to distinguish between clauses negating or modifying duties38. Since duties 

of care can be excluded, restrictions on exculpation clauses would simply lead to 

broader attempts to exclude the relevant duties. This was a significant factor relied 

on by the Law Commission (2006 Report) in deciding against recommending 

legislation.  

(5) Different types of trust. Trusts range from the family trust to commercial and 

pension scheme trusts (where employee members are not volunteers as their 

pension is a form of deferred remuneration).  A one size fits all solution is not 

appropriate. Parliament has recognized this for example by enacting legislation 

specific to pension schemes in S.35 Pensions Act 1995 precluding the exclusion or 

restriction of liability for breach of duties of care in investment functions.  

 

 

25 Other points which have been advanced include:  

- Reduction in insurance costs passed on to customer  

- Risk of trustees getting even more defensive if protection reduced  

      These seem weak points.  

- Increase of litigation as claims will not be struck out. This is not inherently a 

bad thing, but can be bad for the trust concerned, as noted above.  

- Why should the trustee not be as entitled to negotiate for own protection as 

any other provider of services? Partial answer: because beneficiaries 

involved: not just a contractual situation: trusteeship on onerous office.    

- Perceived risk of business going to other countries: this is unproven, but 

fear of it may be a factor underlining the generally conservative attitude of 

the legal profession in this country and the view that legislation restricting 

such clauses is not desirable. At a recent ACTAPS seminar a show of hands 

resulted in overwhelming support for the status quo.  

       

 

White v Jones liability of solicitors?  

 

26 There is a further implication which we can only mention briefly ï the possible White 

v Jones39 liability of solicitors who have not drawn attention to or sufficiently 

explained exculpation clauses where settlors would not have accepted them.  A 

settlor would not be in a position to recover because he would on any footing have 

donated his assets to the trust.  But this seems exactly the situation in which 

beneficiaries might be in a position to recover. It is a moot point whether, if loss is 

sustained by the trust, time runs for purposes of the negligence claim from (a) the 

date of execution of the trust or (b) (as seems cogently arguable) the later date when 

the loss is sustained in respect of which, but for the exculpation clause, the trust 

could have been compensated by the trustee.  

See appendix 1, page 103 ï óWhite v Jones:  What if the claimant was not the client?ô by 

Sebastian Allen, Wilberforce Chambers. 

 

  

                                                 
38

 Look at wording of S.33 Pensions Act 1995. 
39

 [1995] 2 AC 207.  
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Trusts owning companies ï the liability of trustees for 

trading losses 

 
Clare Stanley 

 

 

 

Introduction 

 

1 At the risk of stating the obvious, the assets of many trusts include shares (held directly 

or indirectly) in underlying trading companies, whose profits are intended to be 

dividended up to the trustees through the holding structure and accumulated or 

distributed to the beneficiaries.   

 

2 Sometimes the underlying trading company is a private company, sometimes it is a 

public company; sometimes its shares are wholly owned by the trust structure, and 

sometimes they are not.  Sometimes a trustee, or a trust company director, is involved in 

the management, and/or on the board, of the underlying trading company.  Sometimes 

they are not, but just observe from the sidelines. 

 

3 What is the exposure of such trustees when the company suffers trading losses, or gets 

into financial difficulties, or worse still goes into liquidation? What is the scope of their 

duty to prevent such losses?  Will they be liable to both the trading company and to the 

beneficiaries if they are negligent? Will they be able to rely on their anti-Bartlett clause?  

What should they do if the company goes into liquidation? Will they be pursued by the 

liquidator? This paper explores those issues.  

 

4 For the purposes of simplification, this paper proceeds on the assumption that the 

underlying trading companies are all incorporated in England & Wales, and that the 

statutory corporate and insolvency regime is governed by English law.  Most common 

law jurisdictions enjoy similar (but by no means identical) legislation. 

 

Trusteeôs duty of care to avoid trading losses 

 

5 One of the signal duties of the trustee is to take proper care of the trust assets.  The 

standard of care required of the trustee is, under the general law, to exercise such skill 

and diligence which an ordinary prudent man of business would exercise in managing 

his own affairs40.  He must act cautiously: Learoyd v Whitely (1887) 12 App. Cas 727 

(HL) per Lord Watson at p. 733: 

ñBusiness men of ordinary prudence may, and frequently do, select investments 

which are more or less of a speculative character; but it is the duty of a trustee to 

confine himself to the class of investments which are permitted by the trust, and 

likewise to avoid all investments of that class which are attended with hazard.ò 

 

                                                 
40

 Speight v Gaunt (1883) 9 App. Cas. 1 (HL). 
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6 Under the Trustee Act 2000 (ñTA 2000ò), the trustee has a statutory duty of care, but 

only when he is exercising trust powers, to ñexercise such care and skill as is reasonable 

in the circumstancesò, having regard (a) to any special knowledge or experience he has 

or holds himself out as having, and (b) if he acts as trustee in the course of a business or 

profession, to any special knowledge or experience that it is reasonable to expect him to 

have.   

 

7 The duty of care, both statutory and non-statutory, can be limited by the terms of the 

trust instrument. 

 

Minority shareholding 

 

8 If the assets of the trust include a minority shareholding in an active trading company the 

beneficiaries are entitled to expect the trustee to monitor the performance of that 

company, and to consider from time to time whether the shares should be retained or 

sold, and the trustee has a correlative duty to do so41.   

 

Majority shareholding 

 

9 However, when the trustees own a majority or controlling shareholding in a trading 

company, the law (subject to the terms of the trust instrument) imposes much greater 

burdens on them.  They actually need to monitor the management of the company 

carefully, to keep themselves informed about the companyôs affairs and the directorôs 

future plans, and be ready to act on the information provided.  They have a duty to 

protect the value of the shares from foreseeable losses.   

 

10 The logical starting point for discussion is the decision of Cross J in Re Luckingôs Will 

Trusts  [1968] 1 WLR 866.  In that case nearly 70% of the issued shares of a private 

company were held by two trustees, L and B.  The directors included L and D, who was 

the manager of the business.  D wrongfully removed funds from the company and later 

became bankrupt and the money was irrecoverable.  The life tenant sued the trustees 

asking that they compensate the trust estate.  Cross J said, at p. 874: 

ñThe conduct of the defendant trustees is, I think, to be judged by the standard 

applied in Speight v Gaunt, namely, that a trustee is only bound to conduct the 

business of the trust in such a way as an ordinary prudent man would conduct a 

business of his own.  Now what steps, if any, does a reasonably prudent man 

who finds himself a majority shareholder in a private company take with regard to 

the management of the companyôs affairs? He does not, I think, content himself 

with such information as to the management of the companyôs affairs as he is 

entitled to as shareholder, but ensures that he is represented on the board.  He 

may be prepared to run the business himself as managing director or, at least, to 

become a non-executive director while having the business managed by 

someone else.  Alternatively, he may find someone who will act as his nominee 

on the board and report to him from time to time as to the companyôs affairs.  In 

the same way, as it seems to me, trustees holding a controlling interest ought to 

ensure so far as they can that they have such information as to the progress of 

                                                 
41

 S. 4(2) TA 2000. 
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the companyôs affairs as directors would have.  If they sit back and allow the 

company to be run by the minority shareholder and receive no more information 

than shareholders are entitled to, they do so at their risk if things go wrong.ò 

 

11 Cross J found that L had been negligent by omission ï he had failed to take steps, when 

he ought to have done, to supervise Dôs drawings from the company. Had he taken 

those steps the misappropriation by D could have been prevented/stemmed.  The 

recoverable loss was the decrease in value of the trustôs shares in the company caused 

by the funds withdrawn.   

 

12 Re Lucking was applied by Brightman J in Bartlett v Barclays Bank Trust Co. Ltd [1980] 

1 Ch 515.  In that case the defendant corporate trustee held 99.8% of a private 

company.  The company entered into a speculative property development project, which, 

partly because the property market crash in the 1970s, led to a dramatic fall in the value 

of the companyôs shares.  Brightman J found the corporate trustee liable to compensate 

the beneficiaries for this loss, holding that the standard of care to be expected was, at a 

minimum, the following (at p. 532): 

ñThe bank, as trustee, was bound to act in relation to the shares and to the 

controlling position which they conferred, in the same manner as a prudent man 

of business.  The prudent man of business will act in such manner as is 

necessary to safeguard his investment.  He will do this in two ways.  If facts 

come to his knowledge which tell him that the companyôs affairs are not being 

conducted as they should be, or which put him on inquiry, he will take 

appropriate action.  Appropriate action will no doubt consist in the first instance of 

inquiry of and consultation with the directors, and in the last but most unlikely 

resort, the convening of a general meeting to replace one or more directors.  

What the prudent man of business will not do is to content himself with the 

receipt of such information on the affairs of the company as a shareholder 

ordinarily receives at annual general meetings.  Since he has the power to do so, 

he will go further and see that he has sufficient information to enable him to make 

a responsible decision from time to time either to let matters proceed as they are 

proceeding, or to intervene if he is dissatisfied.ò 

 

13 After citing the judgment of Cross J in Re Lucking Brightman J explained that in order to 

fulfill their duties trustees do not need to sit on the board42, nor have an appointed 

representative on the board.  The mechanics of how they supervise is not important.  

What they must do is ensure that they monitor what is going on so that they can take 

steps to protect the trustôs assets if needs be; see p. 533: 

ñI do not understand Cross J to have been saying that in every case where 

trustees have a controlling interest in a company it is their duty to ensure that one 

of their number is a director or that they have a nominee on the board who will 

report from time to time on the affairs of the company.  He was merely outlining 

convenient methods by which a prudent man of business (as also a trustee) with 

a controlling interest in a private company, can place himself in a position to 

make an informed decision whether any action is appropriate to be taken for the 

protection of his asset.  Other methods may be equally satisfactory and 

                                                 
42

 Following the decision of In re Millerôs Deed Trusts (unreported) 21 March 1978; briefly noted in LS Gazette on 3 May 1978. 
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convenient, depending upon the circumstances of the individual case.  

Alternatives which spring to mind are the receipt of copies of the agenda and 

minutes of board meetings if regularly held, the receipt of monthly management 

accounts in the case of a trading concern, or quarterly reports.  Every case will 

depend on its own facts.  The possibilities are endlessé The purpose to be 

achieved is not that of monitoring every move of the directors, but of 

making it reasonably probable, so far as circumstances permit, that the 

trustee or (as in the Lucking case) one of them will receive an adequate 

flow of information in time to enable the trustees to make use of their 

controlling interest should this be necessary for the protection of their 

trust asset, namely the shareholding.  The obtaining of information is not an 

end in itself, but merely a means of enabling the trustees to safeguard the 

interests of their beneficiaries.ò 

 

14 On the facts of Bartlett Brightman J held that the trustee bank had failed to ensure that it 

received an adequate flow of information concerning the companyôs operations and had 

it done so the losses (the reduction in value of the trustôs shares) could have been 

avoided.  He said at p. 534-5: 

ñIt was not proper for the bank to confine itself to the receipt of the annual 

balance sheet and profit and loss account, detailed annual financial statements 

and the chairmanôs report and statement, and to attendance at the annual 

general meetings and the luncheons that followed, which were the limits of the 

bankôs regular sources of information.  Had the bank been in receipt of more 

frequent information it would have been able to step in and stop, and ought to 

have stopped, Mr Roberts and the board embarking on the Old Bailey project.  

That project was imprudent and hazardous and wholly unsuitable for a trust 

whether undertaken by the bank direct or through the medium of its wholly 

owned company.  Even without the regular flow of information which the bank 

ought to have had, it knew enough to put it upon inquiry.  There were enough 

obvious points at which the bank should have intervened and asked questions.  

Assuming, as I do, that the questions would have been answered truthfully, the 

bank would have discovered the gamble upon which Mr Roberts and his board 

were about to embark in relation to the Old Bailey site, and it could have, and 

should have, stopped the initial move towards disaster, and later on arrested 

further progress towards disasteré 

I hold that the bank failed in its duty whether it is judged by the standard of the 

prudent man of business or of the skilled trust corporation.  The bankôs breach of 

duty caused the loss which was suffered by the trust estate.  If the bank had 

intervened as it could and should have, that loss would not have been incurred.  

By ñlossò, I mean the depreciation which took place in the market value of the BT 

shares, by comparison with the value which the shares would have commanded 

if the loss on the Old Bailey project had not been incurred, and reduction of 

dividends through loss of income.ò 
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Trusteesô duty to ensure action taken against wrongdoers 

 

15 If it is clear that the trust has suffered loss through a decrease in the value of the trustôs 

shareholding caused by the negligence or breach of fiduciary duty of one of the 

companyôs directors (whether or not he is also a trustee), the trusteeôs duty will be one to 

take reasonable steps to ensure that the company recovers compensation for that 

breach.  They should not wait for the beneficiaries to do so.   

 

16 This may involve the trust exercising its power as majority shareholder to convene a 

shareholdersô general meeting to replace the directors with a view to the new directors 

resolving to take proceedings against the recalcitrant director. 

 

17 If the trustees do not act quickly and reasonably, they are almost certain to be exposed 

to a claim by the beneficiaries for breach of duty.   

 

Duties when the company is in the zone of insolvency 

 

18 Under the Bartlett principle, the duty of the trustee is a duty to keep himself informed 

about the companyôs affairs so as to be able to take steps to avoid losses.  So what 

should the trustee do when he knows, or would have known had he obtained sufficient 

information about the trading companyôs performance and management, that the 

companyôs balance sheet is rapidly approaching negative, or that its trade creditors are 

putting pressure on the company for payment and that the company is not paying its 

debts as they fall due? If he has, or should have had, that knowledge the trustee would 

know that the company is approaching insolvency43.  

 

19 Every day that goes by thereafter causes potentially greater loss to the value of the 

company, and thus to the value of the trustôs assets.  Each day there are potentially 

more trade creditors whose claims will rank ahead of the trusteeôs claim as shareholder.  

To what extent is there a positive duty on the trustee to minimise those losses by taking 

steps to put the company into administration or liquidation? 

 

20 There is no authority which I have found which says that the Bartlett duty extends that 

far, but as a matter of principle it must be right that the trustee needs to consider how 

best to protect the trustôs assets, and if the only reasonable way to do this is to minimise 

further losses by considering an insolvency procedure, that is what the trustee ought to 

do.   

 

21 What about after the company goes into liquidation?  Whilst the directorsô duties to 

manage the company will terminate on an insolvency, the trusteeôs duties to maintain the 

value of the trustôs assets will not.  Those duties will continue. What should the trustee 

do to comply with that duty?  Obviously, it will depend on the facts, but there are a 

number of possibilities which may arise in practice: 

 

                                                 
43

 For the definition of insolvency see s. 123 of the Insolvency Act 1986. 
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(1) As the liquidator replaces the directors and administers the winding up process, 

the trustee needs to keep himself properly informed about the progress of the 

liquidation. 

 

(2) The trustee should consider whether he ought to be represented on the creditorsô 

committee. 

 

(3) Review the liquidatorôs fees from time to time, and if creditorsô consent is needed 

or sought as to the determination of those fees he needs to consider whether that 

consent ought to be given. 

 

(4) Consider what claims the liquidator could or should be bringing against third 

parties or former directors so as to reconstitute the companyôs assets. 

 

(5) If any of those claims is a claim against the trustee himself and/or the trusteeôs 

employees or associates, the trustee needs to consider whether he is in a 

position of conflict, and whether he ought to resign as trustee44. 

 

(6) If the liquidator asks for funding for any claims, the trustee needs to push for any 

costs to be incurred only on a conditional fee basis, and for adverse costsô 

insurance to be investigated. 

 

(7) The trustee needs to be satisfied that the liquidator is competent.  If it becomes 

apparent that the liquidator is not competent, he should consider whether to 

make an application for the liquidatorôs removal under ss. 171 or 172 of the 

Insolvency Act. 

 

(8) He needs to keep an eye on what claims the liquidator admits to proof in the 

liquidation; every debt which is provable reduces the balance which might be 

paid out to the trust at the end.  He needs to consider whether any of the 

liquidatorôs decisions can or should be challenged by court application. 

 

(9) That said, however, in some cases the company might be so hopelessly 

insolvent that there is no prospect of any recovery at all for the trust as 

shareholder.  In that case, the trustee would be ill-advised to waste the trustôs 

resources on allocating any time to the liquidation at all, and might commit a 

breach of trust were he to do so. 

 

 

Trusteeôs exposure to claims by the company 

 

22 Trustees who are appointed directors of underlying trading companies, or whose 

employees are appointed, need to appreciate the many and varied claims to which they 

may be subject by the company.  The purpose of this section is to identify their core 

duties as directors and to explain the potentially disasterous consequences of their 

breach. 
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 See Hunter v Hunter [1938] NZLR 520. 
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Directorsô duties under the Companies Act 2006 

 

23 This paper is not the place to undertake a comprehensive review of the powers available 

to liquidators or the possible claims to which directors may be subject.  This part merely 

highlights some of the many issues about which they should be aware. 

 

24 The common law duties to which directors are subject have now partially been codified 

under the Companies Act 2006 as follows: 

 

(1) A duty to act in accordance with the companyôs constitution (memorandum and 

articles of association) and only exercise those powers for the purpose for which 

they were conferred (s. 171); 

 

(2) A duty to act in good faith to promote the success of the company (s. 172); 

 

(3) A duty to exercise independent judgment (s. 173); 

 

(4) A duty to exercise reasonable skill, care and diligence (s. 174); 

 

(5) A duty to avoid conflicts of interest (s. 175); 

 

(6) A duty not to accept benefits from third party by reason of him being a director of 

his doing (or not doing) anything as a director (s. 176); 

 

(7) A duty to declare the nature and extent of his interest in a proposed transaction 

with the company (s. 177). 

 

25 The duty of care under s. 174 is apt to embrace the directorôs common law supervisory 

duty of care, the content of which is similar to the duty owed as a trustee, namely a duty 

to keep himself properly informed of the companyôs activities and business.  See Re 

Barings & others (No. 5) [1999] 1 BCLC 433 (Jonathan Parker J) at p. 439: 

ñ(i) Directors have, both collectively and individually, a continuing duty to 

acquire and maintain a sufficient knowledge and understanding of the 

company's business to enable them properly to discharge their duties as 

directors. 

(ii) Whilst directors are entitled (subject to the articles of association of the 

company) to delegate particular functions to those below them in the 

management chain, and to trust their competence and integrity to a 

reasonable extent, the exercise of the power of delegation does not absolve a 

director from the duty to supervise the discharge of the delegated functions. 

(iii) No rule of universal application can be formulated as to the duty referred 

to in (ii) above. The extent of the duty, and the question whether it has been 

discharged, must depend on the facts of each particular case, including the 

director's role in the management of the company.ò 

 

 



106 

© Wilberforce Chambers 2012 

26 Thus, in Lexi Holdings v Luqman [2009] BCC 716, non-executive directors were liable 

for the sums misappropriated by the managing director; they ought to have appreciated 

that a directorsô loan account was fictitious, and ought to have notified the companyôs 

auditors, whereupon the fraud and therefore losses could have been stemmed.   

 

27 In Bartlett-type cases, where the complaint is as to the commercial sense of a particular 

venture or activity undertaken by the company, the directors may have no liability to the 

company45.  But the trustee (whether or not he is a director) will have liability to 

compensate the trust estate, because the character of his duty qua trustee is different - 

he must act cautiously (see above). 

 

28 If the director breaches any of his duties he will be liable to the company for damages, 

equitable compensation or as a constructive trustee. 

Effect of winding up 

 

29 When a company goes into liquidation46 the company continues to enjoy all of the claims 

it had before it was wound up.  The powers of the directors are terminated, and 

thereafter the liquidator is in charge. 

Summary of liquidatorôs powers of investigation 

 

30 The liquidator enjoys vast powers of investigation under the Insolvency Act 1986 (ñthe 

Actò).   He has the right to be provided with all of the companyôs books and records.  He 

has the right to all company documents, including those to which legal privilege would be 

attached.47  Under s. 235 of the Act, former directors and employees are under a 

mandatory obligation to give the liquidator such information concerning the company and 

its promotion, formation, business, dealings, affairs or property as the liquidator may 

reasonably require.  They are also obliged to attend at interview with the liquidator 

should he require it. 

 

31 In addition to his ordinary power to summon directors for interview, the liquidator can 

apply for their public or private cross-examination at court under ss. 133 and 236 

(respectively) of the Act.  He can obtain an order summoning directors even if they are 

not in the jurisdiction48, and if they are within the jurisdiction he can obtain an order 

restraining them from leaving the jurisdiction pending their examination49.  If they do not 

turn up, the Court can issue a warrant for their arrest and imprisonment. 

 

32 The information and documents to which he is entitled include all of those which the 

liquidator reasonably requires to carry out his functions50.  He can seek documents with 

                                                 
45

 If they acted bona fide in the best interests of the company, and not negligently. 
46

 For purposes of simplification the only insolvency process considered here is liquidation. 
47

 Re Brook Martin & Co (Nominees) Ltd [1993] BCLC 328. 
48

 In re Seagull Manufacturing Co Ltd (in liquidation) [1993] Ch 345, approved in In re Casterbridge [2004] 1 WLR 602 (CA) and 
Masri v Consolidated Contractors (No. 4) [2009] 2 WLR 699 (CA). 
49

 In re Oriental Credit Ltd [1988] Ch 204. 
50

 Re British and Commonwealth Holdings plc (No. 2) [1993] AC 426. 
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a view to obtaining information which would assist in other proceedings for that directorôs 

disqualification.51 

When claims can be made 

 

33 If he is funded by creditors, the liquidator is likely to take his investigation extremely 

seriously, and the investigation could go on for years.  Subject only to limitation bars 

arising under the Limitation Act 1980, the company can bring claims in England against 

directors many years after the company is formally wound up.   

Section 212 

 

34 In relation to claims against directors for misfeasance or breach of duty (including 

negligence) the liquidator can take advantage of the summary procedure for resolution 

of those claims under s. 212, which gives the court power to ñexamine into the conduct 

of the personé and compel himò either (a) to pay or restore any money or property the 

court thinks just, or (b) to contribute to the companyôs assets by way of compensation in 

respect of any breach of duty ñas the court thinks justò.  This exposes directors to 

significant potential personal liability, theoretically (although this is unlikely to happen in 

practice) they could be ordered to pay the entirety of the shortfall in the companyôs 

assets. 

Section 214 ï wrongful trading 

 

35 The liquidator can also obtain a similar compensatory order against a director under s. 

214 of the Act.  That applies if at some time before the company was wound up, any 

director knew or ought to have appreciated that the company would not avoid going into 

insolvent liquidation.  If he was negligent in this respect, he can only escape liability if he 

showed that he took ñevery step with a view to minimising the potential loss to the 

companyôs creditors é he ought to have taken.ò  The burden of proof is on him, and if he 

cannot establish that defence, he can be held liable to contribute to the companyôs 

assets in such amount as the court thinks just. 

Section 213 - fraudulent trading 

 

36 Any person who was knowingly a party to the carrying on of the business of the 

company with intent to defraud creditors of the company or creditors of any other 

person, or for any fraudulent purpose, is liable to make such contributions to the 

companyôs assets as the court thinks proper. 

 

Defences to Lucking/Bartlett claims 

 

37 Of the various defences52 that can be deployed by trustees to claims by beneficiaries, 

two are considered here: 

(1) Anti-Bartlett clauses, which oust the trusteeôs supervisory duty; 

                                                 
51

 In re Pantmaenog Timber [2004] 1 AC 158. 
52

 Others are exculpatory clauses, and s. 61 of the Trustee Act 1925. 
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(2) The reflective loss defence, which, when it applies, acts as a complete defence.. 

 ñAnti-Bartlettò clauses 

 

38 In modern trust instruments it is common to find clauses which negative any duty by the 

trustee to enquire into or interfere in the conduct of a company or to supervise its 

directors ï so-called ñanti-Bartlettò clauses. 

 

39 Although these clauses can sometimes be limited to giving the trustees power to leave 

the conduct of the business to directors of the company, more commonly they exclude 

any duty on the part of the trustees to enquire, monitor and supervise ï thus mirroring 

and excluding the duty set out by Brightman J in Bartlett.  Accordingly, the trustee 

commits no breach of trust if he does not enquire, monitor or supervise.  However, if the 

trustee has knowledge of circumstances which call for enquiry, it would take a very 

widely drawn clause to exclude the duty of the trustee to intervene and protect the trust 

assets, and it is doubtful whether such a clause would be effective in law because it 

could be said to exclude a core duty of the trustee and would effectively sanction wilful 

misconduct or gross negligence.53   

 

40 More recently, the Privy Council, having approved the principle in Bartlett54,  has said 

that trustees cannot avoid liability to the beneficiaries in the supervision of the 

companyôs business by interposing a company; Dominica Social Security Board v 

Nature Island Investment Company [2008] UKPC 19:   

ñTheir Lordships do not therefore regard the interposition of the new company as 

a mere matter of form. They would add (to avoid any misunderstanding) that 

trustees or other fiduciaries cannot of course use a limited liability company as a 

means of insulating themselves from responsibility for recklessness in the 

conduct of a business (see Bartlett v Barclays Bank Trust Company Ltd [1980] 

Ch 515).ò 

 

 

41 There are three important (perhaps obvious) points to note about the limitations of ñanti-

Bartlettò clauses:  

 

(1) They are likely to be of no assistance to a trustee who does in fact involve 

himself in the business, for example if the trustee himself becomes a director or 

an employee or director of the trustee becomes involved in the management of 

the business.  The ñanti-Bartlettò clause excludes the duty to get involved, but if 

the trustee goes ahead and gets involved nonetheless he will have assumed a 

duty of care to the beneficiaries.55 

 

(2) They affect the extent of the trusteeôs duty to the beneficiaries, but they have no 

bearing on the duty owed to the company owed by the director.  Thus, they 

                                                 
53

 Analysis of the law on exculpation clauses is outside the ambit of this paper.   
54

 See also Younger v Saner [2002] All ER (D) 372 (Jul) (CA); Bogg v Raper (1998-99) 1 ITELR 267 (CA). 
55

 See Lewin on Trusts at paragraph 34-50. 
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cannot be used to defeat a claim by the company against the director who acts 

negligently or in breach of fiduciary duty to the company. 

 

(3) As above, if the trustee has knowledge of facts which call for enquiry, he will not 

be entitled to rely on the clause to avoid further investigation.  

 

Reflective loss 

 

42 The rule against reflective loss is a rule of public policy which prohibits the recovery of 

damages by a shareholder which is merely ñreflectiveò of the loss suffered by the 

company.56  The court will not allow a shareholder to continue proceedings whereby he 

seeks to recover a sum equal to the diminution of the value of his shareholding, because 

such a loss is merely a reflection of the loss suffered by the company.  That means that 

any claim must be brought by the company: Johnson v Gore-Wood [2002] 2 AC 1 (HL):   

 ñ(1) Where a company suffers loss caused by a breach of duty owed to it, only 

the company may sue in respect of that loss.  No action lies at the suit of a 

shareholder suing in that capacity and no other to make good a diminution in the 

value of the shareholderôs shareholding where that merely reflects the loss 

suffered by the company.  A claim will not lie by a shareholder to make good a 

loss which would be made good if the companyôs assets were replenished 

through action against the party responsible for the loss, even if the company, 

acting through its constitutional organs, has declined or failed to make good that 

lossé (2) Where a company suffers loss but has no cause of action to sue to 

recover that loss, the shareholder in the company may sue in respect of it (if the 

shareholder has a cause of action to do so), even though the loss is a diminution 

in the value of the shareholdingé (3) Where a company suffers loss caused by a 

breach of duty to it, and a shareholder suffers a loss separate and distinct from 

that suffered by the company caused by breach of a duty independently owed to 

the shareholder, each may sue to recover the loss caused to it by breach of the 

duty owed to it but neither may recover loss caused to the other by breach of the 

duty owed to that otheré (per Lord Bingham) 

 

And per Lord Millett: 

 

[Where] the company suffers loss caused by the breach of a duty owed both to 

the company and to the shareholder...  the shareholderôs loss, in so far as this is 

measured by the diminution in value of his shareholding or the loss of dividends, 

merely reflects the loss suffered by the company in respect of which the 

company has its own cause of action.  If the shareholder is allowed to recover in 

respect of such loss, then either there will be double recovery at the expense of 

the defendant or the shareholder will recover at the expense of the company and 

its creditors and other shareholders.  Neither course can be permitted.  This is a 

matter of principle; there is no discretion involved.  Justice to the defendant 

requires the exclusion of one claim or the other; protection of the interests of the 

                                                 
56

 This part of the paper is a very abridged version of a paper I wrote in 2009 for a conference in Jersey and Guernsey; should 
any reader want a copy of the latter, please contact me. 
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companyôs creditors requires that it is the company which is allowed to recover to 

the exclusion of the shareholder.ò 

 

 

43 Of course, the claim by beneficiaries against trustees in Lucking and Bartlett type cases 

is the paradigm claim for the diminution in the value of shares.  There has been much 

debate (judicial and academic) as to whether reflective loss can be deployed by 

negligent trustees as a defence to beneficiary claims, and in Jersey it seems that it might 

not be available as a defence57.  However, the current position in England is that it is a 

potential defence to beneficiary claims: 

 ñIt is clear that if a shareholder or director of a company or a beneficiary under a 

settlement the trustees of which are shareholders in the company, suffers a loss 

which merely reflects the loss suffered by the company, for which it can sue, that 

shareholder, director or beneficiary cannot as a matter of public policy be allowed 

to bring proceedings to recover his loss, but it must be left to the company to take 

proceedings to recover its loss.ò58 

 

44 So, these days, claims such as those made in Re Lucking would be met with a reflective 

loss defence.59  However, the claims in Bartlett would not: 

 

(1) Where the trustee is not also a director (and assuming he is not a shadow 

director) there is no potential claim by the company.  It follows that there is no 

prospect of double recovery.  That being the rationale for the rule against 

reflective loss, it should be self-evident that trustees would not have any 

reflective loss defence to such claims by beneficiaries. 

(2) Even if the trustee had been a director, it does not follow that the company would 

have had a claim against the director for negligence; directors are allowed to 

commit the company to risky ventures, provided they act in what they bona fide 

consider to be the companyôs best interests, taking all relevant considerations 

into account.  In contrast, trustees must proceed cautiously. 

 

45 The result of this is to create an anomaly, the ramifications of which have not been fully 

explored.60  Take the case of a settlement which owns shares in a company of which 

only one of the trustees was a director.  If that trustee conducted the affairs of the 

company in breach of his duty to the beneficiary under the settlement and in breach of 

his duty as director to the company, it could lead to a curious result, so far as his fellow 

trustees were concerned.  He, as the person principally responsible for the damage to 

the value of the settlement, could avoid liability to the beneficiary by invoking the rule 

against reflective loss as a defence to the beneficiariesô claim.  In contrast, his co-

trustees, who were not directors and whose negligence was merely their failure to 

supervise him, would be liable in full to the beneficiaries; they have no reflective loss 

                                                 
57

  Freeman v Ansbacher [2010] WTLR 569. 
58

 Ellis v Property Leeds (UK) Limited [2002] EWCA Civ 32 per Peter Gibson LJ at paragraph 22. 

59
  The suggestion to the contrary by Neuberger LJ in Gardner v Parker [2004] 2 BCLC 554 is difficult to follow. 

60
 Neuberger LJôs answer to this conundrum are not wholly persuasive; see my earlier paper. 
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defence61.  Moreover, they cannot claim contribution from him ï that too would be met 

by a reflective loss defence.   

 

46 What could these trustees do to ensure the negligent trustee/director pays his share? In 

theory there are a number of possibilities: 

 

(1) assume control of the company and get the board to resolve that the company 

should take legal proceedings. 

 

(2) Put the company into liquidation and fund the liquidator to bring the claims.  The 

obvious problems with this course (although it may be the only course available) 

are twofold: first, a company in liquidation will be vulnerable to an order for 

security for costs meaning that the litigation is likely to be front-loaded with a lot 

of costs, and secondly, that the claimant may lose effective control of the 

litigation, which a fortiori will be in the hands of a third party, the liquidator.  There 

may also be a number of other company creditors, who will take priority in the 

distribution of the spoils of the litigation over the claims of the claimant as mere 

shareholder.  So, having funded the litigation the claimant may find that he gets 

little out of it. 

 

(3) Take an assignment of the causes of action from the company; this is only likely 

to be a realistic possibility when the company is no longer in the hands of the 

wrongdoing director; e.g. it is in liquidation or administration.  

 

(4) If the trustees are minority shareholders they might be able to launch a derivative 

action on the companyôs behalf under s. 260 of the Companies Act 200662 

against the director, third parties or both, provided the cause of action arises from 

an act or omission involving ñnegligence, default, breach of duty or breach of 

trustò by a director.63 

 

47 There are, however, two fundamental problems for the trustees who wish to consider 

any of these actions.  First, each of them requires the trustees to act unanimously; 

unanimity will be almost impossible when the act to be sanctioned is a hostile act against 

one of their number; he would have to be removed or replaced as a trustee.   

 

48 Secondly, and related to the first problem, all of these acts are likely to be motivated 

purely by the self-interest of the two trustees ï they are trying to apportion their own 

liability for breach of trust.  Therefore these steps may, in themselves, amount to a clear 

breach of trust.  There is presently no clear answer to this conundrum. 

 

 

 

 

                                                 
61

 Neuberger LJôs suggestion that they can rely on the directorôs reflective loss defence is difficult to follow. 
62

 Under sub-section 260(5)(c) a ñmemberò is defined as including ña person who is not a member but to whom shares in the 
company have been transferred or transmitted by operation of lawò.  This would apply to personal representatives of a 
shareholder and to his trustee in bankruptcy.  It is not clear whether it would apply to a beneficiary under a trust. 
63

 Under s. 261 the claimant must, after issuing the action, apply to the court for permission to continue the derivative claim. 



112 

© Wilberforce Chambers 2012 

Conclusions 

 

49 Despite the relatively large number of recent cases, this area of the law is in a state of 

confusion because of the rule against reflective loss.  It seems inevitable that the rule will 

have to be reconsidered by the Supreme Court in the near future.  Tentative conclusions 

which can be made at present are: 

 

(1) If the trust instrument contains an anti-Bartlett clause, trustees ought not to get 

involved in the underlying business.  If they do get involved and/or become 

aware of risky ventures or potential dissipation of assets or approaching 

insolvency, they must act if they are to avoid a claim for breach of trust. 

 

(2) The reflective loss rule is now entrenched as part of English law, and it will afford 

a defence to any director or third party who faces claims from a shareholder of a 

kind which reflects the companyôs loss.   

 

(3) It is unclear whether Re Lucking types of claims against director/trustees can 

ever now be pursued.   

 

(4) If no trustees are directors, a reflective loss defence cannot be advanced to a 

Bartlett type claim by beneficiaries because the company has no claim against 

those trustees.   

 

(5) Trustees should not wait for the beneficiaries to take steps to sue a wrongdoing 

director.  They should consider how best to assume control of the company, 

replace its directors if appropriate and cause the company to take proceedings 

against the recalcitrant director. 
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Appendix 1  
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White v Jones:  What if the claimant was not the client?  
 

 

Sebastian Allen 

 

 

1. It used to be the law that no duty of care was owed by a professional adviser to persons who 

were not his or her client.    

 

2. Ever since the seminal decision of White v Jones
64

, this orthodoxy has been removed and 

replaced with the daunting prospect for professional advisers that they may be found liable to 

someone who is not their client and who, in many instances, they have never even met.   In 

White v Jones, the House of Lords held (by a bare majority) that the duty of care owed to a 

client by a solicitor who accepts instructions to prepare a will for the client should be extended 

to the intended beneficiaries under the proposed will, so that a beneficiary who suffers loss as a 

result of a breach of the solicitor's duty of care will have a remedy in damages. 

 

3. Yet despite the clear practical significance of casting the net of tortious liability of professional 

advisers to third parties, there is still considerable uncertainty as to the circumstances in which 

the courts will impose such a duty.    It was initially thought that the case was confined to its 

facts, or at least to cases involving the preparation of wills.  It is now clear, however, from the 

case in Gorham v British Telecommunications plc
65

 that the decision in White v Jones is not so 

limited and can extend, for example, to provide a clientôs dependants with a claim in respect of 

negligent pensions advice given by an insurance broker to their client.    

 

4. So how far does White v Jones actually go?  The courts continue to avoid this question, opting 

to approach this category of duty of care on a case by case basis rather than by providing clear 

boundaries to professionals as to the circumstances in which a duty to a third party will be 

imposed.  This causes serious practical difficulties in advising clients on whether they were 

owed a duty of care under White v Jones or whether they can strike out such a claim made 

against them based on the fact that a claim under White v Jones is not arguable.  At least part 

of the difficulty it seems derives from attempting to make sense of the competing reasoning in 

the House of Lords in White v Jones itself in order to ascertain how best that reasoning can be 

applied in novel situations.  

 

5. It is in this context that this paper puts the decision of White v Jones under the microscope.  It 

does so in three parts: 

 

5.1. First, it will consider the case of White v Jones itself and attempt to make sense of the 

reasoning of the House of Lords.  

 

                                                 
64

 [1995] 2 AC 207.  In fact there are a number of individual decisions predating White v Jones in 
which a professional adviser was liable to a person who was not his or her client. However, White v 
Jones is regarded as the leading authority on providing a general duty to third parties in 
circumstances where there is no relationship of reliance between the adviser and the third party: see 
generally Jackson & Powell on Professional Liability (6

th
 Ed), paras 11-039 and following.  

65
 [2000] 4 All ER 867. 



116 

© Wilberforce Chambers 2012 

5.2. Secondly, it will consider a number of difficulties that the courts have experienced in 

applying the decision of White v Jones in the context of its own facts, namely in relation 

to professional advice in the context of testamentary dispositions.  

 

5.3. Finally, it will consider how far the decision in White v Jones actually goes and look at 

some of the cases that have considered the application of White v Jones outside the wills 

context. 

 

I.  The decision in White v Jones 

 

The facts of the case 

 

6. In early 1986, Arthur Barratt fell out with his two daughters, Carole White and Pauline Heath.  

The dispute concerned the disappearance of a money box from the family home following his 

wifeôs death in January that year.  Arthur Barratt felt so strongly about this feud that he went to 

the family solicitor, who was Mr John Jones of Philip Baker King & Co, to draft a will excluding 

his two daughters from his estate.  This will was executed on 4 March 1986 under which Arthur 

Barratt left his estate directly to his grandchildren and (what might be thought rather 

vindictively) to Caroleôs first husband.   

 

7. Happily the estrangement between Arthur Barratt and his daughters did not last long and by 

mid-June 1986 they were reconciled.  Arthur Barratt told his daughters what he had done with 

his will and told them that this was not what he now wished to happen.  He called Mr Jones and 

told him that he wanted to change his will and Carole also spoke to Mr Jones about her fatherôs 

wishes.   Mr Jones suggested that Arthur Barratt make a note of the changes he wanted to 

make and Mr Jones said he would deal with the changes.  This was followed up by a letter from 

Mr Barratt on 17 July 1986 with the changes he wanted to make which included legacies of 

£9,000 to each of his daughters. 

 

8. Regrettably, Mr Jones took no steps to effect the changes apart from dictating an internal 

memorandum on 16 August 1986 to a member of the firmôs probate department requesting that 

a new will be drawn up.  The next day Mr Jones went on holiday and shortly after his return, 

Arthur Barratt (who was 78 years of age) died from a heart attack.  His estate passed to the 

beneficiaries under his first will which had not been changed to reflect the Arthur Barrattôs 

intentions and so Arthur Barrattôs daughters received nothing from their fatherôs estate. 

 

The proceedings 

 

9. Carole and Pauline took the view that it was Mr Jonesô inexcusable delay that had caused their 

fatherôs will not to be changed and for them not to receive the proposed legacies of Ã9,000 

each.  They accordingly brought a claim against Mr Jones and his firm for negligence.  These 

proceedings were dismissed at first instance by Mr Justice Turner on the basis inter alia that 

the claimants were not the solicitorôs clients and solicitors did not owe any duty to disappointed 

beneficiaries such as Carole and Pauline to save them from financial harm. 
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10. The Court of Appeal disagreed with Mr Justice Turner and based its conclusions predominantly 

on the earlier decision of Ross v Caunters
66

.  Ross v Caunters was a case where it was held by 

Sir Megarry V-C (as he then was) that, based on ordinary tort principles under Donoghue v 

Stevenson
67

 as enunciated in what was then the leading authority Anns v Merton London 

Borough Council,
68

 a solicitor was liable to a disappointed beneficiary for failure to ensure that 

the testatorôs will had been properly executed.  The Court of Appeal held that Ross v Caunters 

had survived the overturning of Anns v Merton London Borough Council in Caparo Industries v 

Dickman,
69

 that it was indistinguishable from the facts in White v Jones and that it should 

accordingly be followed. 

 

11. The House of Lords decided by a bare 3 to 2 majority (with Lord Keith and Lord Mustill 

dissenting) to uphold the decision of the Court of Appeal but did so for different reasons. 

Unfortunately, the reasoning in the House of Lords was not consistent even within the majority 

judgments.  In broad terms, the conclusion was that the rationale for imposing a duty on a 

solicitor in these circumstances lay not in the decision in Ross v Caunters but on the basis of 

an extension of the ñassumption of responsibilityò doctrine that was exemplified in Hedley Byrne 

& Co Ltd v Heller & Partners.
70

 

 

The reasoning of the House of Lords 

 

12. One of the main obstacles to finding a duty of care on the facts of White v Jones was that it was 

a case of pure economic loss.  The legal orthodoxy at the time of White v Jones was that a 

claim for pure economic loss was only possible on the basis of an assumption of responsibility 

by a defendant which, under the principles laid down in Hedley Byrne, required reliance or 

dependency by the claimant on the acts of the defendant.  In White v Jones, however, it was 

accepted for the purposes of the proceedings before the House of Lords that there had been no 

reliance by the disappointed beneficiary and indeed that in most cases of this nature the 

disappointed beneficiary may not even be aware of the existence of the will.  

 

13. The decision by the House of Lords that there could be an assumption of responsibility in the 

absence of such reliance was, therefore, a radical one.  Where the judges were inconsistent, 

however, was in rationalising why it is that a solicitor in these circumstances assumes 

responsibility to a disappointed beneficiary in the absence of reliance.  However, this is the 

critical question, without which the scope of White v Jones cannot properly be understood.  

 

The approach of Lord Goff: the practical justice principle 

 

14. Lord Goff in his judgment stated that in these circumstances there was an ñimpetus for practical 

justiceò and that this demanded that their Lordships find that the defendants owed the claimants 

a duty of care.  He stated at page 259H ï 260A that: 

 

                                                 
66

 [1980] Ch 297. 
67

 [1932] AC 562. 
68

 [1978] AC 728. 
69

 [1990] 2 AC 605. 
70

 [1964] AC 465.    
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ñIn the forefront stands the extraordinary fact that, if such a duty is not recognised, the 

only persons who might have a valid claim (i.e. the testator and his estate) have suffered 

no loss, and the only person who has suffered a loss (i.e. the disappointed beneficiary) 

has no claim...It can, therefore, be said that if the solicitor owes no duty to the intended 

beneficiaries, there is a lacuna in the law which needs to be filled.  This I regard as being 

a point of cardinal importance in the present caseò. 

 

15. So strong was this impetus that Lord Goff effectively acknowledged that although under 

ordinary tort principles no remedy would be possible, the court will have to fashion ñan effective 

remedy for the solicitorsô breach of his professional duty to his clients in such a way as to repair 

the injustice to the disappointed beneficiaryò.   It was in order to fashion this remedy that Lord 

Goff concluded that the assumption of responsibility principle could be extended.  He 

expressed this conclusion in the following terms at page 268C-E: 

 

ñIn my opinion, therefore, your Lordshipôs House should in cases such as these extend to 

the intended beneficiary a remedy under the Hedley Byrne principle by holding that the 

assumption of responsibility by the solicitor towards his or her client should be held in law 

to extend to the intended beneficiary who (as the solicitor can reasonably foresee) may 

as a result of the solicitorôs negligence, be deprived of his intended legacy in 

circumstances in which neither the testator nor his estate will have a remedy against the 

solicitorsò.  

  

16. Although this was refreshingly upfront as a policy driven decision, it is in itself inadequate as a 

basis for determining the scope of this category of duty of care: 

 

16.1. The reasoning is circular: it is only a problem that the disappointed beneficiary has no 

claim even though he or she has suffered a loss if it is accepted that the defendants in 

White v Jones ought to have been liable to someone for what they did which in turn 

normally rests on the existence of a legal duty to act differently.  Lord Goffôs approach 

was premised on the belief that the solicitors had been at fault and so should be liable to 

someone.  As Lord Goff put it at page 260D - E: 

 

ñThere is a sense in which the solicitorsô profession cannot complain if such a 

liability may be imposed upon their members.  If one of them has been negligent in 

such a way as to defeat his clientôs testamentary intentions, he must regard 

himself as very lucky indeed if the effect of the law is that he is not liable to pay 

damages in the ordinary way.  It can involve no injustice to render him subject to 

such a liability, even if the damages are payable not to his clientôs estate for 

distribution to the disappointed beneficiary (which might have been the preferred 

solution) but direct to the disappointed beneficiaryò. 

 

16.2. However, as Lord Mustill rightly pointed out in his dissenting judgment:  

 

ñTo test this proposition by introducing notions of fault is in my opinion liable to 

mislead, for legal fault cannot exist in a vacuum; the person who complains of it 

must do so by virtue of a legal right.  In the present instance it is tempting to say 

that the solicitor failed to do his job properly; that it was all his fault that the 

plaintiffs are less well off than they should have been; and that the  law ought to do 

something about it.  This temptation should in my opinion be resisted.  The 

assertion of fault is either tautologous or inaccurate and the analysis is safer 

without itò. 

 


