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The shortform 'Best Interests Duty':
Mad, Bad and Dangerous to Know

by

David Pollard
Solicitor, Freshfields Bruckhaus Deringer LLP, London1

1. ABSTRACT

Trustees, company directors and others occupy a “fiduciary” position towards the
relevant trust, company or other principal.  There is clearly a need for an explanation
to be given to the relevant office holder of what this means – and for judges to
describe the relevant duties when looking at claims of breach.  How should the trustee
board actually exercise a relevant power or discretion?

Much of the caselaw and commentary seeks to encapsulate the essence of the
fiduciary duties in a simple phrase: that a trustee owes an overarching duty to “act in
the best interests of the beneficiaries”.  In the UK (where private sector pension
schemes are established as express trusts), many pension lawyers play “best interests”
bingo in spotting (and condemning) the use of this phrase.  It even creeps into
legislation (rather worryingly).

But increasingly this is seen as a very misleading encapsulation of the nature of
fiduciary duties.  There is a risk that trustee boards and directors take the formulation
literally.  Clearly it does not override the terms of the trust, nor can it be taken
literally.

This paper:

· looks at the problems with such a supposed duty, if taken literally; and

· looks at the recent caselaw that holds that there is no such duty - in particular
the decision of Asplin J in 2015 in Merchant Navy Ratings Pension Fund2 and
the subsequent APL Lecture by Sir Christopher Nugee ‘The duties of pension
scheme trustees to the employer – Revisited’3; and

· warns against the use of such a phrase by advisers (and in legislation); and

1 This paper draws on some materials in David Pollard The Law of Pension Trusts (2013, OUP)
and Pollard ‘Exercising Powers: Proper Purposes rather than Best Interests: Fiduciaries and
Eclairs’ (2016) 30 TLI 71.  This paper is a revised version of the paper given at the
Conference ‘The Use and Abuse of Trusts & Other Wealth Management Devices’ (Singapore
Management University and University of York, Singapore, July 2017).

I am grateful for comments and thoughts on an earlier draft from Tim Cox, Isobel Carruthers,
Sara Chambers, Vanessa Knapp, Tharusha Rajapakse, Marcus Symonds and Li(lly) Yuan.
The errors remain my own.

2 [2015] EWHC 448 (Ch), [2015] PLR 239 (Asplin J).
3 (2015) 29 TLI 59.
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· seeks to suggest a better formulation, based on powers and proper purposes.

Space prevents this paper from going on to consider the separate issues of how this
impacts on ethical or social investment issues (see the recent Law Commission
Reports) or how pension trustees should take account of the interests of the employer.
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2. INTRODUCTION

2.1 Trustees, company directors and others occupy a “fiduciary” position towards
the relevant trust, company or other principal.  There is clearly a need for an
explanation to be given to the relevant office holder of what this means – and for
judges to describe the relevant duties when look at potential challenges.  How should
the trustee or director actually exercise a relevant power or discretion?

2.2 Much of the caselaw and commentary seeks to encapsulate the essence of the
fiduciary duties in a simple phrase: that a trustee has a:

“paramount duty to act in the best interests of the beneficiaries”.

And (before the Companies Act 2006) that a director has a duty:

“To act bona fide in the best interests of the company”.

2.3 The authority for such a duty is sometimes left unstated or a reference is made
to the decision of Megarry V-C in the 1984 case, Cowan v Scargill4.

2.4 Examples of this in the caselaw are:

(a) In 1994 in Fulham Football Club Ltd v Cabra Estates plc5 the Court of
Appeal held:

‘It is trite law that directors are under a duty to act bona fide in the interests of
their company.’

(b) In 2011, in F & C Alternative Investments (Holdings) Ltd v Barthelemy
(No 2)6 Sales J held:

‘A fiduciary is required to act in the best interests of his beneficiary’.

(c) In 2012 in Foo v Foo7 the Singapore Court of Appeal held:

“It is trite law that the [trustee] has the fiduciary duty to act, and to exercise his
discretionary powers, in the best interests of the beneficiaries.”

2.5 Despite the oft repetition in caselaw of this short form ‘duty’, the aim of this
paper is to say:

4 [1985] Ch 270.
5 [1994] 1 BCLC 363 at 392 (Neill LJ giving the judgment of the court).
6 [2011] EWHC 1731 (Ch), [2012] Ch 613 at [227], summarising the decision of Millett LJ in

Bristol and West Building Society v Mothew [1998] Ch 1 (see below).
7 Foo Jee Seng v Foo Jhee Tuang [2012] SGCA 41, [2012] 4 SLR 339, Sing CA (Chao Hick

Tin JA, delivering the judgment of the court) at [79].  The Singapore Court of Appeal cited Ng
Eng Ghee v Mamata Kapildev Dave [2009] SGCA 14, [2009] 3 SLR(R) 109 itself citing
Cowan v Scargill [1985] Ch 270.
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· That such a short form duty does not exist - use of the short form phrase
should be avoided;

· Even in a modified or longer form, the phrase needs to be treated with care;

· Ultimately the phrase qualifies as one which is “mad, bad and dangerous to
know” 8

Key cases and articles

2.6 The nature of the duty has been discussed in various cases and articles.  The
key UK cases are:

· Cowan v Scargill (1984)9;

· Harries v Church Commissioners (1993); and

· MNRPF (2015)10.

The key articles (in date order) are:

· Lord Nicholls (extra judicially) ‘Trustees and their broader community: where
duty, morality and ethics converge’ (1995)11;

· Xenia Frostick ‘Is there a duty to act in the best interests of beneficiaries?’
(2000)12;

· SEK Hulme ‘The basic duty of trustees of superannuation trusts – fair to one,
fair to all?’ (2000)13;

· Geraint Thomas ‘The duty of trustees to act in the ‘best interest’ of their
beneficiaries’ (2008)14;

· M Scott Donald ‘Best’ interests? (2008)15; and

8 Mad, Bad, and Dangerous to Know’ is a phrase attributed to Lady Caroline Lamb to describe
Lord Byron in the 1810s.  Paul Douglass notes in his biography of Lady Caroline Lamb that
there is no contemporary evidence to prove Lady Caroline actually created the famous phrase
at the time – see Paul Douglass, ‘Lady Caroline Lamb: A Biography’ (2004, Palgrave
Macmillan) at pages 104 and 164.

9 [1985] Ch 270 (Megarry V-C).
10 Re Merchant Navy Ratings Pension Fund; Merchant Navy Ratings Pension Trustees Ltd v

Stena Line Ltd [2015] EWHC 448 (Ch), [2015] PLR 239 (Asplin J).
11 (1995) 9 TLI 71 and (1996) 70 ALJ 205.
12 (2000) 83 Pension Lawyer 2.
13 (2000) 14 TLI 130.
14 (2008) 2 J Eq 177 and also Thomas on Powers (2nd ed, OUP, 2012) at 10.158 to 10.183.
15 (2008) 2 J Eq 245.  See also from Australia (and therefore to be viewed in the light of the

express statutory provisions there):  Michael Vrisakis ‘The best test of (or the “bestest”)
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· the Law Commission report ‘Fiduciary Duties of Investment Intermediaries’
(2014)16; and

· Nugee J (extra judicially), following the MNRPF decision in his lecture ‘The
Duties of Pension Scheme Trustees to the Employer – Revisited’ (2015)17.

The aim of this paper is to reflect on the position in the light of those articles and the
caselaw, in particular MNRPF.

Misleading and confusing

2.7 This short form ‘duty’ is misleading and confusing for a variety of reasons:

(a) It implies a free standing duty – not just one that applies to the exercise of
powers and discretions.  What is the width of the “act” when used in the phrase “duty
to act in the best interest…”?  Does it give an independent free standing power to
trustees?  (no).

(b) Does it override the terms of the trust?  For example if the trust instrument
requires something (eg a payment to a beneficiary), can the trustee refuse to comply
citing a countervailing best interests duty?  (no).

(c) Taken literally it has a retrospective objective element – rather than looking at
the process and the decision making itself, instead looking at the outcome. As things
have actually turned out was the decision or act in the beneficiary’s best interests?

(d) It is clear that any best interests duty does not replace the ‘proper purposes’
requirement – there are a number of cases holding that an exercise of a discretion or
power was invalid because of an improper purpose even though the relevant directors
considered the action to be in the best interests of the company.

(e) The test should be subjective – were the trustees acting in good faith? What
did the trustees consider to be the proper exercise of the power?  This is made clearer
in the cases on company directors.

(f) As a literal ‘duty’ it sets an impossible standard.  There is always something
more that the trustee could do.  Does it require a trustee to rob a bank and give the
money to the trust?  Even if limited to lawful acts, it would still seem to require a
trustee to give all of her money to the trust.

interests of members’ (2006) 17(9) Superannuation Law Bulletin 138; Michael Vrisakis ‘The
best interests of beneficiaries viewed as a whole’ (2008) ASLB 71; Daniel Mendoza-Jones
‘Superannuation trustees: Governance, best interests, conflicts of interest and the proposed
reforms’ (2012) 30 C&SLJ 297; and Paul Collins ‘The best interests duty and the standard of
care for superannuation trustees’ (2014) 88 ALJ 632.

16 Law Com No 350 (June 2014).  Discussed by Susie Daykin ‘Pension Scheme Investment: Is it
always about the money? To what extent can or should trustees take account of ethical or ESG
factors when investing?’ (2014) 28 TLI 165.  See also the later 2017 Law Commission Report
on Pension Funds and Social Investment (Law Com No 374, June 2017).

17 (2015) 29 TLI 59.
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(g) It gives very little guidance as to how the trustee or director decides on a
decision that affects beneficiaries differently.  For example if there is a discretionary
trust with the trustee having power to choose between beneficiaries, how does a ‘best
interest of all the beneficiaries’ test give any help?

2.8 In the UK many pension lawyers play “best interests” bingo in spotting (and
condemning) the use of this phrase.  It even creeps into regulatory guidance18 and
legislation19 (rather worryingly).

2.9 However in its shortform it is potentially a very misleading encapsulation of
the nature of fiduciary duties.  There is a risk that trustees and directors take the
formulation literally.  Clearly it does not override the terms of the trust, nor can it be
taken literally.

2.10 This paper:

· looks at the problems with such a supposed duty;

· looks at the recent caselaw from England and Wales that holds that there is no
such duty (in particular Re Merchant Navy Ratings Pension Fund – the
MNRPF case20);

· warns against the use of such a duty by advisers (and in legislation); and

· suggests a better formulation based on powers and proper purposes.

2.11 It looks at the position under the law of England and Wales, but save for the
statutory position (in particular in Australia) it is not thought that there should be any
difference in the major common law jurisdictions of Singapore, Hong Kong, New
Zealand and Australia.

2.12 This paper focuses in particular on the duties of trustees of pension trusts, as a
clear modern example of commercial trusts.  In relation to pension trustees, it reaches
the conclusion that pension trustees owe no such duty relating to the interest of the
beneficiaries (but instead the success of the trust or plan), and are not obliged (for
example) to seek to maximise member benefits, but instead their duty to seek to pay
the envisaged or “correct” benefits.  This arises as a combination of the following:

(a) The trustee board must act in accordance with the terms of the trust deed and
the instrument governing the scheme (and any overriding law);

(b) Where the trustees have a discretion, the trustees are obliged to excise their
powers for a proper purpose – this is not necessarily the same as saying that they have
to exercise their powers in the “best interests” of the beneficiaries of the trust;

18 For example guidance from the UK Pensions Regulator.
19 Particularly in Australia, where it has been adopted with abandon in legislation.  In the UK see

the Occupational Pension Schemes (Investment) Regulations 2005, discussed below.
20 Re Merchant Navy Ratings Pension Fund; Merchant Navy Ratings Pension Trustees Ltd v

Stena Line Ltd [2015] EWHC 448 (Ch), [2015] PLR 239 (Asplin J).
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(c) Subject to the proper purpose test, trustees need to act fairly (which probably
means the same as “impartially” here) between the categories of beneficiaries (this is
not to say that benefits must be applied equally21); and

(d) A better formulation is to refer to exercising powers in what the trustees
consider is more likely to be ‘in the best interests of the trust’ or to ‘promote the
success or purposes of the trust’.

Some positives?

2.13 In most cases the short form of the ‘duty’ contains a grain of truth and so may
not be totally misleading.  But, as with most legal issues, there are exceptions,
qualifications and nuances that mean that a brief summary or “stock phrase” is not
accurate in all circumstances and should be treated with caution.  Those hearing the
advice or reading the phrase may well not appreciate that it is not to be taken
absolutely literally.

2.14 There are some potential positive aspects of the short form phrase:

(a) It gets across the point that the relevant decision taker must decide things
properly – as a fiduciary, the relevant power is not absolute or beneficial.  It should
not be exercised as the decision maker thinks fit, but must be exercised for proper
purposes, with due care, without an unauthorised conflict etc.  The phrase can be seen
as an attempt to summarise these duties (but many of the times the phrase is used, this
point is not made clear – instead the phrase is just stated).  To quote Paul Finn22, It
gets across ‘to what end he must bend his exertions’.

(b) It is commendably short.  The suggestion has been made to me that it should
be considered as the ‘Twitter’ version of the legal duty (ie a message with less than
140 characters23).  Framing a more accurate description of the legal duty inevitably
takes more space.

(c) It allows us more easily to do computer searches for cases and statutes
referring to a “best interest” duty.  Similarly a search of “Cowan v Scargill” can bring
up useful citations.

21 See for example Edge v Pensions Ombudsman [2000] Ch 603, CA per Chadwick LJ at 627F.
In addition, trustees are not generally required when exercising a discretion among a class to
allocate at least a nominal amount to each potential beneficiary – see the Illusory
Appointments Act 1830 and the Powers of Appointment Act 1874 (now s158, Law of
Property Act 1925), outlined in Paul Matthews ‘The doctrine of fraud on a power’ [2007]
PCB 131 at 132, footnote 7 and discussed in more detail in Geraint Thomas Thomas on
Powers (2nd ed, 2012, OUP) at 3.102 to 3.112 and by Andrew Lewis, ‘Now You see it?  The
Curious Tale of Illusory Appointments Under English Powers’ (2016) 30 TLI 234.

22 Paul Finn, ‘Fiduciary Obligations‘ (1977, The Law Book Company; reprinted in 2016 by The
Federation Press) at [27].  See also KLB v British Columbia [2003] SCC 51 at [46] to [47] and
Matthew Conaglen ‘Fiduciary Loyalty: protecting the Due Performance on Non-Fiduciary
Duties’ (2010, Hart Publishing) at 55.

23 According to Wikipedia, “Twitter is an online news and social networking service where users
post and interact with messages, "tweets", restricted to 140 characters. Registered users can
post tweets, but those who are unregistered can only read them.”
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2.15 But ultimately the short form phrase is potentially misleading and should not
be treated as a literal summary of the law.  In my view it falls into the “mad, bad and
dangerous to know” category.

3. WHY DOES THIS MATTER?

3.1 The shortform formulation of a best interests duty is a dangerously seductive
statement.  It looks like a precise and literal rule of law.

3.2 Trustees, directors and others do not realise that it is just a short form – and
not to be taken literally (and why should they realise this? In the main the judges and
commentators do not expressly point this out).

3.3 This can lead to trustees (and directors) thinking that they should act or
exercise a discretion in a particular way – but wrongly.  They run the risk of a
challenge:

(i) Acting outside their powers (express or implied) – eg doing something that
they have no power to do.

(ii) Failing to conform with their duties under the trust instrument or legislation –
for example refusing to do something where they have no discretion;

(iii) Acting for an improper purpose;

(iv) Considering irrelevant factors;

(v) Being challenged by a beneficiary for doing something that they are allowed
to do (eg paying a fee or exercising an indemnity right) or retrospectively
deciding that better investments were available24.

3.4 Regulators and legislators may seek to enact it as a duty, giving rise to the
difficult issues discussed below.  It is one thing for judges to state a broad general
principle, without mentioning any exceptions qualifications or limits.  A judge is of
course just dealing with the case in front of him or her – they are not legislating and
the statements must be considered in context.  It is quite another for such an
unqualified statement to be expressed in legislation (see eg the Investment
Regulations) or guidance (eg by the Pensions Regulator).

3.5 In practice referring to a “best interest of the beneficiaries” also confuses the
debate about the nature and extent of trustee’s duties.  This leads to debates about the
need for socially responsible investment.  Do trustees owe general duties to society as
a whole?  Megarry V-C in Cowan v Scargill25 limited this role by referring to the
‘financial interest’ of beneficiaries.  In practice a formulation that refers instead to the

24 The risk of this is discussed below.  This would be contrary to the decision in Nestle v
National Westminster Bank PLC [1994] 1 All ER 118, CA.  Interestingly there is no mention
of a ”best interests’ duty in that case (as noted by Scott Donald in ‘Best’interests? (2008) 2
J Eq 245 at 249).

25 [1985] Ch 270 (Megarry V-C).
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interest of the ‘trust’ or ‘pension plan’ is much clearer in getting across the limits
based on proper purpose.  This mirrors the formulation used in relation to charities26.

4. THIS PAPER DOES NOT COVER: SOCIAL INVESTMENT; INTERESTS OF
EMPLOYERS; OR MEMBERS AS PRIMARY BENEFICIARIES

4.1 This paper is already rather long. Space prevents this paper from going on to
consider the separate issues of how a ‘best interest” duty impacts on questions of:

(i) ethical or social investment issues for trustees; or

(ii) how pension trustees should take account of the interests of the employer27; or

(iii) whether pension scheme trustees owe duties just to members or to other
beneficiaries as well28.

4.2 Ethical or social investment issues are discussed in depth elsewhere.  I
recommend the Law Commission report ‘Fiduciary Duties of Investment
Intermediaries’ (2014)29, which seems to me to summarise the correct position.

4.3 The debate on the duties of trustee boards or indeed company boards seems to
me to have been led down a misleading path by the caselaw referring to an interest or
a best interests duty without making clear that any such duty is not general, but
instead limited to the purposes of the trust or company.  The re-formulation suggested
in this paper would help in making the limits of any relevant duty much clearer.

5. TRUSTEE, DIRECTORS AND DISCRETIONS

5.1 Trustees, company directors and others occupy a “fiduciary” position towards
the relevant trust, company or other principal.  As mentioned above, there is clearly a
need for an explanation to be given to the relevant office holder of what this means –
and for judges to describe the relevant duties when looking at potential challenges.
How should the trustee/director/fiduciary actually exercise a relevant power or
discretion?

5.2 This paper will generally refer to the position of trustees, but the analysis
applies equally to directors (subject to any specific points raised – eg the statutory
duty under the Companies Act 2006 only applies to directors).  The position of other

26 See Harries v Church Commissioners [1993] 2 All ER 300 (Nicholls V-C). and the discussion
at 14 and 28 below.

27 See ‘Trustees’ Duties to Employers’, chapter 10 in Pollard ‘The Law of Pension Trusts’ (2013,
OUP) and the recent BA case: British Airways Plc v Airways Pension Scheme Trustee Ltd
[2017] EWHC 1191 (Ch) (Morgan J).

28 See ‘Pension Trusts: The Position of Spouses and Dependants’, chapter 8 in Pollard ‘The Law
of Pension Trusts’ (2013, OUP).

29 Law Com No 350 (June 2014).  Discussed by Susie Daykin ‘Pension Scheme Investment: Is it
always about the money? To what extent can or should trustees take account of ethical or ESG
factors when investing?’ (2014) 28 TLI 165.  See also the later 2017 Law Commission Report
on Pension Funds and Social Investment (Law Com No 374, June 2017).
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fiduciaries will depend on the scope of their fiduciary duty (see Re Coomber30;
Hospital Products31; Kelly v Cooper32 and 13 below).

5.3 The usual fiduciary33 and other duties will apply to trustees and directors,
including:

(a) To comply with the terms of the trust instrument or the company’s
constitution (and any overriding statute);

(b) Not to have a conflict of interest or of duty (unless authorised);

(c) To exercise powers and discretions for a proper purpose34;

(d) To not act arbitrarily, capriciously, or irrationally, or as no reasonable
trustee/director would act;

(e) To consider relevant factors (and not irrelevant factors) when making a
decision35;

(f) To invest prudently (probably);

(g) To act without remuneration (unless authorised); and

(h) To act with appropriate care and skill36.

5.4 Describing a power (eg investment) or discretion as absolute, probably only
goes to the scope of the power37 (ie it is not subject to any express limitations on its
ambit) and does not exclude the fiduciary duties and constraints (best described as
“fiduciary” in the broad sense) owed by the trustee or director or other fiduciary as to
how the power is exercised.

30 [1911] 1 Ch 723, CA at 728-9.
31 Hospital Products Ltd v United States Surgical Corporation (1984) 156 CLR 41.
32 [1993] AC 205 (PC).
33 Whether a particular duty can be categorised as ‘fiduciary’ or something else (eg equitable or

common law) can raise tricky issues that seem to be confusing commentators (and some of the
courts) at the moment.  See Sarah Worthington ‘Equity’ (2nd ed, 2006, OUP) at 130 and in
‘Four Questions on Fiduciaries’ (2016) 2(2) CJCCL 724 at 737 – 739 citing Millett LJ in
Mothew, discussed below.  See also Peter Birks ‘The Content of Fiduciary Obligation’ (2002)
16 TLI 34 at 35.

34 See David Pollard ‘Exercising Powers: Proper Purposes rather than Best Interests:
Fiduciaries and Eclairs’ (2016) 30 TLI 71 and ‘Application of the Proper Purpose Test to
Pension Schemes’ (2016) 30 TLI 159.

35 The duties at (d) and (e) can be considered the same as the Wednesbury test under public law –
see Braganza v BP Shipping Ltd [2015] UKSC 17 and 21.4 below.  The Braganza/
Wednesbury test has been applied to directors (Watson v Watchfinder [2017] EWHC 1275
(Comm)) and to employers (IBM United Kingdom Holdings Ltd v Dalgleish [2017] EWCA
Civ 1212).

36 See, for directors, the Companies Act 2006, s174 and for trustees, Trustee Act 2000, s1.
37 Excessive execution in the terminology used by Lord Walker in Pitt v Holt [2013] UKSC 26,

[2013] 2 AC 108 at [80].
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5.5 Thus the Australian judge, Beazeley P, (extra judicially) in a recent article,
‘Conflicts in Commercial Trusts’38:

“Fiduciary duty as a constraint on the exercise of powers

It is common practice in modern trust deeds to incorporate a clause purporting to confer upon
the trustee absolute or plenary power in relation to the trust estate.39 It is important to
distinguish two distinct issues in this regard – questions as to the power of a trustee to perform
a particular act or action, and questions as to the manner of exercising the powers conferred.
Absolute or plenary power clauses address questions of the former kind – questions of power.
There is clear authority that the conferral of absolute or plenary power does not mean that
there are no equitable constraints on the manner in which a trustee may exercise that power.

Wilson v Metro Goldwyn Mayer (1980) 18 NSWLR 730 concerned a staff pension fund
established by trust deed. Under cl 12 of the deed, there was a power to amend the deed
exercisable by the trustee and the company. Relevantly, cl 12 provided, inter alia, that the
trusts declared by the deed could “be altered or amended by a deed executed by the Company
and the Trustees in any respect which would in the opinion of the Company not prejudice any
benefits secured by contributions made on behalf of any member prior to the date of such
alteration or amendment”. A dispute arose as to whether there was power to make a particular
amendment.

Kearney J rejected the company’s argument that its power under cl 12 was absolute and
unfettered. Kearney J observed that “the company must reach its opinion on the basis of a
correct understanding of the question to be considered and, hence, must act upon a correct
construction in forming its opinion”.40 Kearney J went on to observe, in obiter, that he was:

“inclined to regard such a power as falling within the category of powers referred to
in Metropolitan Gas Co case inherent in which are fiduciary obligations precluding
the company from using such power so as to benefit itself”.41

5.6 The conflicts rules mean that trustees (or directors) should not exercise any
discretion in their own interest.  Does this mean that it is easier to express this rule as
saying that they should exercise them in someone else’s interests?  And that this must
be the beneficiaries (or the company in the case of directors)?

6. BEST INTERESTS AND WHO IS A FIDUCIARY

6.1 Commentary and caselaw repeats references to “best interests” or just
“interests” of beneficiaries.  But in practice very few look to analyse this as a duty on
trustees, directors or other fiduciaries, instead it mainly arises in the context of either:

(i) seeking to decide whether a person is a fiduciary or owes fiduciary duties; or

(ii) looking at the impact of conflicts on a trustee or director.

6.2 Some of the caselaw and statutes looking at best interest focus on the exercise
of powers or discretions by the Court – for example in deciding whether or not to
remove or change trustees or when agreeing to an indemnity for trustees42.

38 (2017) 31 TLI 3 at 6.
39 Nuncio D’Angelo, Commercial Trusts (LexisNexis Butterworths, 2014) at 160ff.
40 Wilson v Metro Goldwyn Mayer (1980) 18 NSWLR 730, 735.
41 Ibid 736.
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6.3 The caselaw (and commentary) does not, in the main look beyond this – to
what the nature of the relevant duties on trustees or directors truly are.  This was a
point made by the Law Commission in its 2014 Report on ‘Fiduciary Duties of
Investment Intermediaries’43 referring to a best interest duty:

“However, it has no statutory definition. Its meaning is discussed in a small number of cases,
of which the most significant is Cowan v Scargill. As we discuss below, this is a particularly
difficult case which has generated considerable controversy. We also outline the few other
cases which interpret its meaning.”

6.4 It is helpful to look in this section at some of the commentary and cases when
they discuss the issue of who is a fiduciary.  “Best interests” or “interests” gets a
mention in this test, but in a vague and general way, mainly to draw a counterpoint
with the decision maker being able to act in what he or she considers to be his or her
own interests, which is a strong indicator against the decision maker being a fiduciary
or the relevant discretion being of a fiduciary nature (but such an obligation does not
determine a fiduciary obligation – something more is needed44).

6.5 This section starts with Paul Finn’s book “Fiduciary Obligations” and then
looks at Millett LJ in two key decisions: Mothew and Armitage.

Finn ‘Fiduciary Obligations’

6.6 In his foundational book ‘Fiduciary Obligations’45, Paul Finn attempted to
define a fiduciary obligation. Chapter 3 is headed “The Fiduciary Obligation” and
starts with a headnote:

“A fiduciary must act honestly in what he alone considers to be the interests of
his beneficiaries.”

6.7 He then went on:

42 A Beddoe order.  The Beddoe cases talk about the interests or “benefit of the fund”, rather
than the interest (or benefit) of the beneficiaries - see eg Blades v Isaac [2016] EWHC 601
(Ch) (Master Matthews) at [60] citing Para 1 of the Practice Direction to Part 46

“1.1  A trustee or personal representative is entitled to an indemnity out of the relevant trust
fund or estate for costs properly incurred. Whether costs were properly incurred depends on all
the circumstances of the case including whether the trustee or personal representative ('the
trustee') …(b) acted in the interests of the fund or estate or in substance for a benefit other than
that of the estate, including the trustee's own”.

And Pettigrew v Edwards [2017] EWHC 8 (Ch) (Master Matthews) at [17]

“The trustees apply to the court, supplying all the relevant information which they then have,
including legal advice received, and the court makes a judgment at that stage and on the
materials available as to whether the trustees' behaviour is reasonable and for the benefit of the
fund. In effect the judge “determines what course the interests of justice require to be taken in
the proceedings”: see Alsop Wilkinson v Neary [1996] 1 WLR 1220, 1224F.”

43 Law Com No 350, June 2014 at 4.35 – See Annex 1 to this paper.
44 See Sarah Worthington ‘Equity’ (2nd ed, 2006, OUP) at p141 and Peter Birks ‘The content of

fiduciary obligation’ (2002) 16 TLI 34 at 47.
45 1977, The Law Book Company.  Reprinted in 2016 by The Federation Press.  Described by

Millett LJ in Mothew as ‘classic’.
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“27 In formulating and in commenting on the fiduciary obligation the courts have spoken only
in large and general terms. What is clear is that they have in fact imposed a general obligation
on fiduciaries - an obligation to act "in the interests of" or "for the benefit of" their
beneficiaries – and that this obligation sets the ring to the fiduciary’s freedom of action in his
office. The general comments of the judges made equally clear to what end he must bend his
exertions – the service of his beneficiaries’ interests. But the very generality of the terms used
to express the fiduciary obligation has meant that they, themselves, provide no immediate
yardstick against which to measure the propriety or impropriety of a fiduciary’s actions in a
particular case. It is one thing to oblige a fiduciary to act honestly in what he believes to be the
interests of his beneficiaries. It is quite another to attempt to use that formula alone as the
criterion on which to base judicial review.”

6.8 Paul Finn then listed (in para [28]) eight specific duties in two groups:

· not to delegate; not to act under direction; not to place fetters on discretion;
and to consider whether a discretion should be exercised; and

· not to act for his own benefit; to treat beneficiaries equally; to treat
beneficiaries fairly; and not to act capriciously.

6.9 Paul Finn went on to discuss a duty to act in the interests of the beneficiaries
(italics in the original, but my underlining):

“29. Putting the general obligation and its specific duties together, the following picture
presents itself. Both operate upon the fiduciary through his discretions, and for reasons which
are not difficult to find. To the extent that he has discretions, he can make choices. Equity’s
concern is to ensure that if and when choices are to be made, they will be made by the
fiduciary, and will be made for and in the beneficiaries' interests.

30. Secondly it should be noted of the obligation itself that it in terms acknowledges the
distinctive characteristics of a fiduciary’s office. His position leaves it to him to determine
how his duties are to be discharged, his powers exercised, for the benefit of his beneficiaries.
While the obligation positively requires the fiduciary to act in the interests of the beneficiaries,
it does not itself seek to define how these interests are to be served. That is the fiduciary’s
function. But the specific duties [referred to in [28]] do define what actions a fiduciary must
not take if he is properly to serve his beneficiaries. The duties define the points at which a
court will be prepared to say that, whatever else the fiduciary might have tried to do, he has
not acted in the beneficiaries’ interests. .... As a general rule, it is the province of the fiduciary
to determine what actions are in the interests of his beneficiaries. The courts are not interested
with this decision. On the other hand, it is the province of the courts to determine what actions
are not in the beneficiaries’ interest, and an action will not be in the beneficiaries’ interest if
they constitute a breach of any of the specific duties.

31. By approaching a review of a fiduciary’s actions through the duties, the courts have been
relieved of the impossible task of defining exhaustively what is meant by the ‘interests of his
beneficiaries" in any particular case – though as will be seen in the case of companies, the
courts, goaded on by the text writers, have descended into this morass with dubious benefits to
company law.’

6.10 He then went on to outline some of the issues with an “interests” test,
ultimately saying that this was “practically impossible to define exhaustively” and
therefore should be left to the fiduciary “to make his own choices”, subject to the
eight specific duties he had previously outlined in [28]:

“In a given relationship it is possible to indicate in a general way what matters are of concern,
of interest, to the beneficiaries of that relationship. In an insolvent liquidation, for example,
the creditors have a clear interest in having the company’s assets realised on the most
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advantageous terms. Under settlement the tenant for life is interested in the quantum of
income that can be obtained, while the remainderman's interest is in capital. But given the
variety of discretionary powers which a fiduciary usually has at his disposal to serve such
"interests", it is practically impossible to define exhaustively in any relationship what actions
will be in the interests of the beneficiaries. So the fiduciary obligation leaves it to the fiduciary
to make his own choices. But through the duties it tells him that there are certain specific
things that he must or must not do.”

6.11 So Paul Finn was clearly envisaging:

· A subjective test – what the fiduciary considers to be in the relevant interest
(see [27]).

· Looking at exercise of powers or discretions only (see [29]), so not a
freestanding power.

· Not something the courts would readily review (aside from the eight specific
duties listed in [28]) – see [30] and [31].

He did only refer to the interests of the “beneficiaries”46 – not the interest of the trust
or company or principal.

6.12 Later, as a judge, in Grimaldi v Chameleon Mining NL (No 2)47 Finn  J
attempted a rough definition of a fiduciary, noticeably not referring to a ‘best
interests’ duty, but instead commenting in the context of excluding his own interest:

"As to who is a 'fiduciary', while there is no generally agreed and unexceptionable definition,
the following description suffices for present purposes: a person will be in a fiduciary
relationship with another when and insofar as that person has undertaken to perform such a
function for, or has assumed such a responsibility to, another as would thereby reasonably
entitle that other to expect that he or she will act in that other's interest to the exclusion of his
or her own or a third party's interest".

This looks at ‘interest’ but only as a counterpoint to the fiduciary’s own interest.  So
pointing towards the conflicts role, rather than a freestanding duty.

Millett LJ: Mothew and Armitage

6.13 The question of who is a fiduciary was addressed by Millett LJ in 1996
in Bristol & West Building Society v Mothew48 a case involving a claim against a
solicitor by his client.  He did not initially refer to any ‘best interests’ duty49:

"A fiduciary is someone who has undertaken to act for or on behalf of another in a particular
matter in circumstances which give rise to a relationship of trust and confidence. The

46 See the discussion on who is a beneficiary at [32].
47 [2012] FCAFC 6 at [177].  Cited by Vos C in The Children's Investment Fund Foundation

(UK) v Attorney General [2017] EWHC 1379 (Ch) at [143], discussing whether a shareholder
in a charitable trustee company was a fiduciary.

48 [1998] Ch 1 at p18.  Recently cited by Vos C in The Children's Investment Fund Foundation
(UK) v Attorney General [2017] EWHC 1379 (Ch) at [142].

49 Although referring to a need to ‘act in good faith in the interest’ of each principal later in the
judgment (at 19D) – see 26 below.
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distinguishing obligation of a fiduciary is the obligation of loyalty. The principal is entitled to
the single-minded loyalty of his fiduciary. This core liability has several facets. A fiduciary
must act in good faith; he must not make a profit out of his trust; he must not place himself in
a position where his duty and his interest may conflict; he may not act for his own benefit or
the benefit of a third person without the informed consent of his principal. This is not intended
to be an exhaustive list, but it is sufficient to indicate the nature of fiduciary obligations. They
are the defining characteristics of the fiduciary. As Dr. Finn pointed out in his classic work
Fiduciary Obligations (1977 ed. p. 2), he is not subject to fiduciary obligations because he is a
fiduciary; it is because he is subject to them that he is a fiduciary."

6.14 But later Millett LJ did refer to the need for a solicitor to act “in the interests
of” his principal, holding (at 19D):

“Even if a fiduciary is properly acting for two principals with potentially conflicting interests
he must act in good faith in the interests of each and must not act with the intention of
furthering the interests of one principal to the prejudice of those of the other…”

6.15 Just under eight months later, in 1997, in Armitage v Nurse50, Millett LJ dealt
with whether an exclusion clause in favour of a trustee was valid, holding:

“….. there is an irreducible core of obligations owed by the trustees to the beneficiaries and
enforceable by them which is fundamental to the concept of a trust. If the beneficiaries have
no rights enforceable against the trustees there are no trusts. But I do not accept the further
submission that these core obligations include the duties of skill and care, prudence and
diligence. The duty of the trustees to perform the trusts honestly and in good faith for the
benefit of the beneficiaries is the minimum necessary to give substance to the trusts, but in my
opinion it is sufficient.”

Armitage concerned a family trust, not a charity or commercial trust.

6.16 In Citibank NA v MBIA Assurance SA51, Arden LJ in the Court of Appeal
considered the core obligation argument in Armitage, in relation to a trustee of a note
facility who was required under the agreements in some circumstances to act on the
direction of the guarantor of the notes.  Arden LJ held that Citibank remained a
trustee:

“The trustee continues at all times to have an obligation of good faith, and in addition, as Mr
Adkins submits, there are other clauses in the trust deed where the trustee has a real discretion
to exercise, for example in cl 8 of the trust deed which also confers a discretion on the trustee
to give authorisations or waivers. In my judgment, while it is correct that it would be a
surprising interpretation of the documentation, against which the court should lean, if the
powers of the trustee were so reduced that it ceases to be a trustee at all, that point has not

50 [1998] Ch 241 at 253–254.
51 [2007] EWCA Civ 11, discussed in A Trukhtanov (2007) 123 LQR 342 and in Man Yip ‘The

Commercial Context in Trust Law’ [2016] Conv 347.  She commented: “Unsurprisingly, this
decision has not been well received by equity lawyers.  Surely the duties of good faith and that
the trustee is required to act for the benefit of the beneficiaries relate to the performance of all
the trustee’s functions, and not merely some of them”.  But she did not deal further with the
extent of any ‘benefit of the beneficiaries’ issue.

On “irreducible core”, see also Plan B Trustees Ltd v Parker (No 2) [2013] WASC 216
(Edelman J) at [232], Crossman v Sheahan [2016] NSWCA 200 and Clayton v Clayton [2016]
NZSC 29. See also James Edelman in “Four Fiduciary Puzzles”, at 303 to 305 in ‘Exploring
Private Law’ (Elise Bant and Matthew Harding eds, 2010, CUP) and Joel Nitikman ‘Life is
Change: The Rules for, and tax implications of, using powers of amendment in a non-
charitable trust’ (2017) 24 JTCP 5 at 16-17.
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been reached in the present case and therefore there is no risk of recharacterising the office of
trustee as something else.”

Arden LJ here just referred to an “obligation of good faith” as being sufficient and
made no reference in this passage to the interests of the beneficiaries, although this
had been an issue raised by counsel for one of the noteholders (see [58] and [59]).

7. UK OFFICIAL GUIDANCE

7.1 Relevant official guidance in the UK clearly adopts a ‘best interest’ duty,
although recent comments from the Law Commission of England and Wales have
shown more caution.

Scottish Law Commission:  Report on Trust Law (August 2014).

7.2 This report52 proposed some codification of trust law in Scotland:

(a) At 7.7 and 12.56:

“The Commissions’ proposals did not affect the general duties imposed by law
that trustees should act in the best interests of the trust”.

(b) It also referred to “best interests of the beneficiaries” in other paragraphs –
12.62 and 12.64.

But relevantly, no general best interest duty was proposed in the draft bill attached to
the report.

Law Commission: Trustee Exemption Clauses (July 2006)

7.3 This report53 refers to a best interest duty – in a short form (at 5.81):

“Trustees are under a duty to exercise all their powers properly in the best interests of the
beneficiaries”

This version clearly just refers to the exercise of powers, but does not make clear that
it is a subjective test (there is no reference to it being ‘as considered by the trustee’).

(a) Later at B.48, discussing an ability for trustees to take out insurance at the
expense of the trust:

B.48   …….. However, we see difficulties with an extension of the power in the Charities Bill
to non-charitable trusts. Outside the charitable sphere it is more difficult to assess objectively
whether the purchase of insurance is in the best interests of the trust and whether appropriate
care has been taken in making the decision. For example, where trustees have the means to be
able to meet most claims for breach of trust personally, beneficiaries would not obtain any
financial benefit from the trustees being insured. Permitting trustee indemnity insurance to be
purchased might make it easier to obtain skilled trustees, or to obtain them for less cost, but
this would in many cases be difficult to establish. Such benefits would have to be in some way
balanced against the cost of insuring those particular trustees.

52 Scot Law Com No 239.
53 [2006] EWLC 301 (04 July 2006).
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B.49      Assessing what is in the best interests of private beneficiaries would not, therefore, be
straightforward. As the validity of the exercise of the power would depend on such an
assessment and would be capable of being challenged by an individual beneficiary it could
lead to uncertainty and litigation.

Law Commission: Trustees' Powers and Duties (July 1999)

7.4 This report54 starts off citing Cowan v Scargill – so referring to the exercise of
powers (footnotes excluded):

Duties of trustees generally

3.2     It is the paramount duty of trustees “to exercise their powers in the best interests of the
present and future beneficiaries of the trust”55. Trustees also have other, more specific, duties.
So, for example, trustees are usually under a duty to invest trust funds in their hands. They
must not profit from their office or cause loss to the trust as a result of a conflict between their
fiduciary duty and self-interest. Trustees obviously have a duty to comply with the terms of
the trust and must act impartially between the beneficiaries. They have particular obligations
in relation to dealings with trust property as between a tenant for life and remainderman, and
as to the treatment of income and capital generally.”

7.5 But this quickly changes into a simple “act”:

“3.11 ….. It will, for example, remain the paramount duty of trustees to act in the best
interests of the present and future beneficiaries of the trust.”

Law Commission: Fiduciary Duties of Investment Intermediaries (June 2014)

7.6 This 2014 Report56 discusses Cowan v Scargill extensively and is much more
nuanced. See Annex 1 to this paper for further detail on the discussion of trust law and
best interests from the Law Commission report.  The Report states:

(a) At 2.8:

Private sector DB schemes are set up under trust. As we explain in subsequent chapters,
pension fund trustees (like other trustees) owe fiduciary duties to their members. Various
duties attach to the exercise of their powers, and the courts have held that they must act in
members’ best interests.

(b) At 3.43

In Chapter 5 we discuss pension trustees’ duties to act in the “best interests” of scheme
members. This is best thought of as a combination of existing duties rather than as a duty in its
own right.92 It has been described as “essentially an umbrella duty—one which embraces a
large number of individual, well-recognised duties”.93 Lord Nicholls, writing extra-judicially,
has suggested that to define a trustee’s obligation in terms of acting in the best interests of
beneficiaries is to do nothing more than formulate, in different words, a trustee’s obligation to

54 [1999] EWLC 260 (21 July 1999).
55 Cowan v Scargill [1985] Ch 270, 286, 287, per Megarry V-C. The same principle applies to

trusts for purposes which are either charitable or are within one of the exceptional categories
of non-charitable purpose trusts which are valid.

56 Law Com No 350, June 2014.  Discussed by Susie Daykin ‘Pension Scheme Investment: Is it
always about the money? To what extent can or should trustees take account of ethical or ESG
factors when investing?’ (2014) 28 TLI 165.  See also the later 2017 Law Commission Report
on ‘Pension Funds and Social Investment’ (Law Com No 374, June 2017).
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promote the purpose for which the trust was created.94 Below we look at trustees’ duties to
further the purpose of the trust.

92 J Lehane, “Delegation of Trustees’ Powers and Current Developments in Investment Funds
Management” (1995) 7(1) Bond Law Review 36 at 38.

93 G Thomas, “The Duty of Trustees to Act in the ‘Best Interests’ of their Beneficiaries”
(2008) 2 Journal of Equity 177 at 202.

94 Lord Nicholls, “Trustees and their Broader Community: Where Duty, Morality and Ethics
Converge” (1996) 70 Australian Law Journal 205 at 211.

(c) And at 4.3

4.3 This chapter is in three parts.

…..

(2) We then set out the broad principles of trust law. It is often said that pension trustees
should act “in the best interests of their beneficiaries”. There are only a handful of cases
which interpret what this means and we discuss each in turn. The leading case is Cowan v
Scargill, though useful guidance is also found in some other cases, notably Martin v City of
Edinburgh District Council and Harries v Church Commissioners. We also summarise an
analysis of these cases by the Manitoba Law Reform Commission.

(d) In 6.15, the Law Commission summarised the position:

“Best interests”

6.15 Overall, we think that the requirement on pension trustees to act in the best interests of
beneficiaries can be seen as a bundle of duties. It is a short-hand for all the duties we have set
out above.

UK Pensions Regulator

7.7 The Pensions Regulator is a statutory body established under the Pensions Act
2004 to monitor and protect occupational pension schemes.  It has various powers and
issues guidance and codes of practice in various areas.  It has a tendency to refer to a
duty on pension trustees to “act in the best interest of scheme members”.

(a) Guidance for pension trustees in “Understanding your role: Roles and
responsibilities: Duties and Powers”:57

“Act in the best interests of your beneficiaries

You must act in the best interests of the scheme’s beneficiaries. A beneficiary is anyone who
is entitled to, or who might receive, a benefit from the scheme, now or in the future.”

(b) And in its short introductory guide, “Welcome to pension scheme
trusteeship”:58

57 http://www.thepensionsregulator.gov.uk/trustees/role-trustee.aspx  [Accessed 24 September
2017]  Similarly the previous guidance issued in 2002 by the Occupational Pensions Board
(OPB) in its booklet ‘Pension Trust Principles” at paras 7 and 22.
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“As a trustee you have specific duties and responsibilities. Above all, you must act prudently,
responsibly and honestly, in the best interests of your members.

….. Pension scheme trustees are there to act in the best interests of scheme members.”

DWP Green Paper (2017)

7.8 The Department of Work and Pensions (DWP) issued a Green Paper: ‘Defined
benefit pension schemes: security and sustainability’59 in February 2017.  This refers
to a best interest concept in a number of places, but limited to the best interests of the
members of the scheme, who are only a sub-set of the beneficiaries60.  Some best
interests bingo from the Green Paper:

(a) At para [30] it refers to a short form ‘best interests’ duty:

“…..the vast majority of occupational pension DB schemes are set up under trust.
This means the scheme is run by a group of trustees who manage the assets of the
pension scheme and have a duty to act in scheme members’ collective best interests.”

(b) By [43] this has become a fiduciary duty:

“Trustees are very much the “first line of defence” for scheme members and have a
fiduciary duty to act in the best interests of all members of the scheme.”

(c) At [184]:

184. Trustees operate under a duty to act in members’ collective interests. It is
therefore understandable that they might seek to minimise the risks of downside
losses from the riskier investment options.

(d) At [329]:

In the UK system the role of the trustee is absolutely critical for delivering benefits
for members. As set out in Part One the vast majority of DB schemes are set up under
trust. The trustees have a duty to act in the scheme members’ collective best interests
and to run the scheme in accordance with the trust deed and scheme rules.

8. A LITERAL BEST INTERESTS DUTY IS DANGEROUS

8.1 The courts have used a short form formulation of a general best interests duty
owed by trustees and directors.  Although this may be acceptable in the context of the
particular case – and lawyers know that court judgments are not statutes and context is
highly relevant – it remains dangerous to use such a shorthand.  A particular danger is

58 http://www.thepensionsregulator.gov.uk/docs/guide-new-trustees.pdf [accessed 24 September
2017] at page 2 (September 2013).

59 Cm9412. A White Paper (envisaging intended proposals following the Green Paper
consultation) is envisaged for later in 2017.

60 This may be impliedly just trying to reflect the special status of the members of a pension
scheme (as opposed to the secondary or dependant beneficiaries, such as spouses and
children).  But it also ignores the position of the employer as a beneficiary.  This is a complex
area - see David Pollard ‘The Law of Pension Trusts’ (2013, OUP) at chapters 8 (Pension
trusts: the position of spouses and dependants) and 10 (Trustees’ duties to employers).
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that the short form duty will be treated literally and used by trustees or directors or
government or agencies.

8.2 Such a statement looks precise, but is in fact very misleading.  Clearly it
should not be read literally – to do so would give rise to the problems and issues
below.

8.3 A trustee or director acting literally on the basis of a short form duty runs a
very real risk of:

(a) Acting outside his or her powers;

(b) Acting for an improper purpose (and so vulnerable to challenge); and

(c) Acting in breach by considering improper factors.

8.4 For example in the recent (2017) British Airways61 case, an employer (BA)
was challenging the exercise by trustees of a power of amendment and power to give
pension increases.

(a) Half of the trustees were elected by the members.  The employer argued that
the member-elected trustees had not considered the position properly.
Although not mentioned in the judgment, part of the argument was that the
member-elected trustees had issued statements at the time of their election that
they would seek to act in the best interest of the members.

(b) The employer argued that this was an inaccurate statement of the legal
position and meant that the trustees had pre-determined the position and so not
decided properly.

(c) Morgan J dismissed the employer’s challenge, in the light of the full legal and
other advice that the trustees had taken before making the decisions.  But this
shows the risks that literal following of a best interests duty has.

(d) Morgan J dismissed BA’s argument (on the basis of statements made during
trustee elections) that some of the trustees had pre-determined their position on
these decisions, rather than actively and genuinely engaging in the decision
making process.  Relying on the trustee minutes and evidence from some of
the trustees, the court found that the trustees had considered all relevant factors
and had disregarded irrelevant factors in making their decisions.  Although the
court held that BA’s position was a relevant consideration for the trustees, the
High Court dismissed BA’s argument that any amendment which indirectly or
directly increases benefits requires BA’s consent (at least while the scheme is
in deficit).

9. LITERAL BEST INTERESTS DUTY: IMPRECISE AND UNWORKABLE

9.1 In practice any best interests duty is much better either:

61 British Airways Plc v Airways Pension Scheme Trustee Ltd [2017] EWHC 1191 (Ch)
(Morgan J).  Leave to appeal to the Court of Appeal was granted.
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(a) Made clear as being a shorthand62 (or summary or rule of thumb) and not a
literal duty; or

(b) reformulated as:

(i) being part of the proper purposes test;

(ii) being subjective (what do “the trustees consider”);

(iii) referring to the success of the trust;

(iv) referring to the interests of the trust (and not the beneficiaries).

9.2 The only loss of this approach is that the duty looks more complex – it is less
easy to say.

9.3 The so-called best interests duty has attracted a large amount of criticism:

· “Too simplistic” – Lord Walker63

· “shorthand” (Law Commission64) or a “portmanteau” (MNRPF65)

· “extremely vague” – James Edelman66

· “vague and imprecise”
“essentially an umbrella duty - one which embraces a large number of
individual, well–recognised duties” – Geraint Thomas67

· needs “supporting balustrades”; is “chimerical” and based on an
“unsteady foundation”  – Scott Donald68

· “unhistorical, simplistic, true in part only and misleading” –
SEK Hulme69

· “nebulous” – Lusina Ho70

62 See the Law Commission 2014 Report on Fiduciary Duties of Financial Intermediaries
mentioned above.

63 Lord Walker (extra judicially) in “The Changing Face of Trust Law” (2017) 31 TLI 19 at 22
discussing the rise of occupational pension schemes.

64 See the Law Commission 2014 Report on Fiduciary Duties of Financial Intermediaries
mentioned above.

65 Merchant Navy Ratings Pension Fund per Asplin J at [229] – see 15 below.
66 As an academic (before appointment as a judge in Australia) in ‘When do fiduciary duties

arise?’ (2010) 126 LQR 302 at 321/322.
67 Geraint Thomas ‘The duty of trustees to act in the ‘best interests’ of their beneficiaries’ (2008)

2 Journal of Equity 177.
68 M Scott Donald ‘Best’ Interests? (2008) 2 Journal of Equity 245 at 245, 251 and 255.
69 SEK Hulme "The basic duty of trustees of superannuation trusts – fair to one, fair to all?"

[2000] TLI 130.
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· KLB v British Columbia71: - not “a justiciable standard”72

· “a concertina statement” – Matthew Conaglen73

Xenia Frostick (2000)

9.4 In 2000, Xenia Frostick wrote an article for Pension Lawyer ‘Is there a duty to
act in the best interest of beneficiaries’74.  In this she raised a number of concerns
with any ‘duty to act in the best interests of the beneficiaries’, commenting:

“• It is an extremely vague duty and ill-defined - what exactly is meant by 'best interests' and
are the members the only 'beneficiaries'?

• I have never seen a test for this duty - there is no guidance on how it should be applied.

70 Lusina Ho ‘Good faith and fiduciary duty in English Law’ (2010) 4 J Eq 29 at 43.
71 [2003] 2 SCR 403, 230 DLR (4th) 513 per McLachlin CJ at [47], a case on the potential for a

father to owe a fiduciary duty towards his child.  See Lionel Smith “Can we be obliged to be
selfless?”, at p144 in chapter 6 in Philosophical Foundations of Fiduciary Law (A. Gold and
P. Miller, eds., OUP, 2014).  Also cited by James Edelman in "When do fiduciary duties
arise?” (2010) 126 LQR 302 at 322.

72 Perhaps an echo here of the issues where legislation sets out something that the courts think is
too vague to be enforced.  See eg David Feldman ‘Legislation Which Bears No Law’ (2016)
37 Statute Law Rev 212.

Similarly in Fujitsu Services Ltd v IBM United Kingdom Ltd [2014] EWHC 752 (TCC), Carr J
considered a contractual provision requiring parties to have regard to various partnering
principles including being “open, honest clear and reliable” and that they should “work
together to achieve a relationship of mutual respect and trust”.  She held that such provisions
did not imply a fiduciary duty or a general duty of good faith and lacked contractual certainty.
She considered them to be “aspirational and motivational” – see [141].  Discussed in Hewitt
on Joint Ventures (6th ed, 2016, Sweet & Maxwell) at 11-16 (fn40).

Carr J held (at [161]:

“[161] … The principles in Annex A lack contractual certainty. Objectively construed, they
are not intended to be the subject of direct contractual effect. I refer for example to the
following principles : "leaders will champion the partnering relationship", "at all times take a
reasonable and balanced view of each other's obligations and commitments", "establish mutual
ambitions and shared objectives from the outset of the PACT Agreement", "do our best to
ensure that work is mutually enjoyable and fulfilling for everyone", "work together to grasp
opportunities effectively", "work together to establish a shared commitment to customer
focused service delivery".

[162]  IBM was obliged to "have regard to" these "principles", including the principle of
working together on an "open, honest, clear and reliable" basis, but no more. The parties
appear to have chosen deliberately to step back from an express agreement that they would
owe each other a duty of good faith. Rather they chose to agree simply to "have regard to" the
principles in Annex A. That choice should be respected.”

73 Matthew Conaglen "Interaction between statutory and general law duties concerning
company director conflicts" [2014] Sydney Law School legal studies research paper 14/97, at
page 6.

74 (2000) 83 Pension Lawyer (Feb) 2.  On the APL website.  This article was referenced in the
later articles by SEK Hulme and Geraint Thomas (see below).
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• If there is a duty, it is a very high duty - it is not a duty just to 'consider' the 'interests' of the
beneficiaries but to 'act' in the 'best interests' of the beneficiaries. This seems to give the
trustees very little room to manoeuvre.

• There is always a danger, when the standard is as high as this, that it will create a
confrontational environment for employers, trustees and beneficiaries.

• The duty does not appear to recognise the wider context within which schemes operate
today. A context that recognises both the constraints (or freedoms) in the scheme's documents
as well as the financial environment.”

9.5 Xenia Frostick continued by commenting that the duty seemed to have begun
with Cowan v Scargill and asked whether the court had created a new duty.  She
commented that:

“Megarry has created a beautiful wrapper for his judgment – but then used traditional trust law
principles to decide the outcome for his judgment.  I say ‘beautiful’ deliberately as I think the
term has an attraction of its own rather like a catchphrase.”

She then considered the concept of the motive of trustees and the fraud on a power
doctrine.

SEK Hulme (2000)

9.6 SEK Hulme QC, a QC from Victoria, gave a paper to the Australian
Superannuation conference in 2000, ‘The basic duty of trustees of superannuation
trusts – fair to one, fair to all?’75. In this paper he looked at the Australian statutory
duty in section 52 of the SIS Act76, the ‘best interest’ duty in Cowan v Scargill and
some later Australian cases, summarising that:

“It is the burden of this paper that these judicial statements are unhistorical, simplistic, true in
part only, and misleading. No doubt one cannot say that a statutory enactment is wrong in the
sense that one can say that about a judge. But one can say that a common view of the meaning
of s. 52, putting it in line with the judicial statements referred to, merits the same criticism.”

9.7 He too went on to look at the purpose test and how it should apply to
superannuation schemes.

Geraint Thomas (2008)

9.8 The fullest discussion of these issues was in the compendious article by
Professor Thomas, now about 10 years old: ‘The duty of trustees to act in the ‘best
interests’ of their beneficiaries’77.  It raised many of the issues discussed in this paper
about how the Cowan v Scargill wording is difficult, and made the point that the
words ‘best interests’ are ‘ambiguous and uncertain’78 and that there are ‘numerous
ambiguities in the statement of the duty in Cowan’79.

75 (2000) 14 TLI 130.
76 The Superannuation Industry (Supervision) Act 1993 (Cth) – see 35 below.
77 (2008) 2 J Eq 177.
78 At page 180.
79 At page 183.
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9.9 Ultimately Professor Thomas came to the opposite conclusion to the one in
this paper, stating that ‘we can’t simply conclude that the ‘best interests’ concept does
not exist’80 and concluded81 that:

“This may leave us with an imprecise notion, but it is no more vague than the notion of
"prudence" or "reasonableness" or "unconscionable". It may actually add very little, if
anything, to the range of duties we already know and accept: perhaps it really doesn't say
much more than that the trustees are under a duty to act as trustees.  Even so, the notion
always needs to be unpacked; and it is not meaningless and it cannot be ignored. Ultimately,
the duty may simply be a statement of the obvious…"

9.10 Professor Thomas’ article of course pre-dated the decision of Asplin J in
MNRPF.  It also seems to damn the shortform version with (very) faint praise.  But
Professor Thomas still thought it was useful (but it is not clear how, at least if a
legally enforceable duty is intended).

Scott Donald (2008)

9.11 Scott Donald’s article appeared in the same issue of the Australian journal,
Journal of Equity, in 2008 as the article by Geraint Thomas.  He was particularly
focusing on the meaning of the duty based on the Australian statutory provisions (see
below), in particular those relating to superannuation trustees.  Scott Donald proposed
that the statutory and general law duties should be interpreted broadly.

9.12 He also suggested that the inclusion of the superlative ‘best’ could not be
ignored and that some degree of ‘optimisation’ was required, giving trustees a more
intense82 duty than required under the general law.

9.13 Later Australian caselaw (see the discussion at 35 below) seems to have
moved the question further forward in relation to the extent of the statutory duty
(holding that the statutory formulation is no wider than that under the general law).

10. COWAN V SCARGILL (1984)

10.1 Cowan v Scargill83 is a well known decision in 1984 of Sir Robert Megarry,
the then Vice-Chancellor84 dealing with investment powers held by trustees of the

80 At page 180.
81 At pages 202 and 203.
82 Perhaps a precursor of the later finding by the Australian High Court in Finch v Telstra Super

Pty Ltd [2010] HCA 36, (2010) 242 CLR 254 at [30] that superannuation trustees owe a more
“intense” duty (compared to other trustees) to make enquires and inform themselves when
exercising a discretion about a factual matter. in exercising discretions.

83 [1985] Ch 270, [1984] 2 All ER 750.  Often called “the Mineworkers case”.

There is a good discussion of Cowan v Scargill by Scott Donald ‘Best’ Interests? (2008) 2 J
Eq 245 and Margaret Stone J (extra judicially) in ‘The superannuation trustee: Are fiduciary
obligations and standards appropriate?’ (2007) 1 J Eq 167. See also Paul Matthews ‘The
doctrine of fraud on a power’ [2007] PCB 131 at 136 and the Law Commission report
‘Fiduciary Duties of Investment Intermediaries’ (Law Com No 350, June 2014) – see 7.6
above.

84 Effectively the head of the Chancery Division of the High Court (then nominally under the
Lord Chancellor).  The title ‘Vice-Chancellor’ was replaced in October 2005 by ‘Chancellor’.
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Mineworkers' Pension Scheme, an occupational pension scheme of the National Coal
Board. It is often cited as the authority for there being a best interests duty – although
it should be noted that it does specifically refer to the exercise of powers and not just
to a simple (and potentially wider) duty to ‘act’

10.2 Splitting up Megarry V-C’s statement, he expressly held that trustees:

(i) have a duty to exercise their powers;

(ii) in the best interest of;

(iii) the beneficiaries; and that

(iv) this duty is paramount; and that

(v) when the purpose of the trust is to provide financial benefits for the
beneficiaries, as is usually the case, the best interests of the
beneficiaries are normally their best financial interests.

10.3 Megarry V-C held (at 286H):

“The starting point is the duty of trustees to exercise their powers in the best interests of the
present and future beneficiaries of the trust, holding the scales impartially between different
classes of beneficiaries. This duty of the trustees towards their beneficiaries is paramount.
They must, of course, obey the law; but subject to that, they must put the interests of their
beneficiaries first. When the purpose of the trust is to provide financial benefits for the
beneficiaries, as is usually the case, the best interests of the beneficiaries are normally their
best financial interests. In the case of a power of investment, as in the present case, the power
must be exercised so as to yield the best return for the beneficiaries, judged in relation to the
risks of the investments in question; and the prospects of the yield of income and capital
appreciation both have to be considered in judging the return from the investment.”

10.4 Megarry V-C pointed out (at 766):

'If trustees make a decision on wholly wrong grounds, and yet it subsequently appears, from
matters which they did not express or refer to, that there are in fact good and sufficient reasons
for supporting their decision, then I do not think that they would incur any liability for having
decided the matter on erroneous grounds; for the decision itself was right.'

10.5 As mentioned above, the Law Commission report “Fiduciary Duties of
Intermediaries”85 in 2014 discusses Cowan v Scargill, commenting that it is a difficult
case”:

“4.35 It is often said that trustees must act “in the best interests of members and
beneficiaries”. This phrase appears in the case law, in the Investment Regulations, and in the
IORP Directive. However, it has no statutory definition.  Its meaning is discussed in a small
number of cases, of which the most significant is Cowan v Scargill. As we discuss below, this
is a particularly difficult case which has generated considerable controversy.”

10.6 See Annex 1 to this paper for further detail on trust law and best interests from
the Law Commission report.

85 LC350, June 2014.  See 4.6 above and Annex 1 to this paper.
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10.7 It is worth noting that Cowan v Scargill:

(i) was a case involving a pension scheme; and

(ii) was concerned with the investment power (as are some of the later
cases).  It has often been considered in the light of issues about
whether or not trustees can ethically or socially invest86.

Cowan involved an investment power

10.8 It can be argued that the ‘best interest duty’ finding in Cowan is in any event
limited to investment powers (and for occupational pension schemes it has been
transposed into the 2005 Investment Regulations – see 34 below).  But in practice the
nature of the duty seems to apply to all powers of fiduciaries, administrative and
dispositive87 – the caselaw and statutory provisions dealing with directors (see 12.14
and 31 below) do not draw a distinction (although in relation to the exercise of some
powers running into issues of how to work out the “interests of the company” as a
whole88).

10.9 In relation to the investment power context, in the British Airways
case89 Morgan J noted (at [212]) that Christopher Nugee QC90 had advised the BA
trustees in relation to the exercise of the power of amendment under the BA scheme.
Christopher Nugee QC had noted that any reference to ‘trustees owing a duty to act in
the best financial interest of the beneficiaries’ was taken from a case on investment
powers.  Although not named, this is almost certainly a reference to Cowan v
Scargill91.

Morgan J held:

“212. Mr Nugee then considered the factors which should be considered by the trustees if they
were considering amending the rules to reinstate RPI as the basis for pension increases.
Subject to one matter, he generally agreed with the factors which had been identified in his
instructions. However, those factors had referred to the trustees owing a duty to act in the best
financial interests of the beneficiaries. Mr Nugee explained that that proposition was taken
from a case concerning the investment powers of trustees. With the power to amend conferred
by clause 18, one had to examine the purpose for which that power had been conferred. In this
case, the power to amend was not for the purpose of giving members the best possible benefits
so that the trustees should not exercise this power just to benefit members. The note of the
consultation then recorded:

“However, Leading Counsel considered it was a legitimate consideration for the
Trustees to take into account that members had an expectation, that had been shared
by the Trustees and the company, that pension increases would be in line with RPI.”’

86 See the Law Commission reports mentioned above.
87 See eg Geraint Thomas The duty of trustees to act in the ‘best interests’ of their beneficiaries’

(2008) 2 J Eq 177 at 185
88 In a trust context, see Edge v Pensions Ombudsman, discussed at 25 below.
89 British Airways Plc v Airways Pension Scheme Trustee Ltd [2017] EWHC 1191 (Ch)

(Morgan J).
90 Now Nugee J.
91 Cowan v Scargill is not expressly cited in Morgan J’s judgment.



LON46827778/1

APL Seminar: David Pollard
The shortform 'Best Interests Duty': Mad, Bad and Dangerous to Know September 2017

31ï119

Megarry V-C comments (extra judicially) in Vancouver

10.10 Nearly four years after the judgment in Cowan, Megarry V-C commented
extra-judicially92 (in a paper given at a conference in Vancouver) in ‘Investing
Pension Funds: the Mineworkers Case’ that the judgment in Cowan v Scargill did not
display ‘any great novelty of approach’93.  From the title of his paper, he seems to
have considered it mainly to be a case on investment.

Cowan v Scargill as a purpose test

10.11 The decision in Cowan v Scargill can be seen as one concerning either the
question of the trustees acting for an improper purpose or whether they were acting
under a pre-ordained policy without proper consideration94.

10.12 In my view Cowan v Scargill is better seen as applying a proper purposes
test95.  Megarry V-C referred to proper purposes, noting (at 288):

“Powers must be exercised fairly and honestly for the purposes for which they are
given and not so as to accomplish any ulterior purpose, whether for the benefit of the
trustees or otherwise: see Duke of Portland v Topham (1864) 11 HL Cas 32, a case
on a power of appointment that must apply a fortiori to a power given to trustees as
such.”

10.13 In 2002 in Australia in Travel Compensation Fund v Fry96 Austin J
considered when an exercise of discretion by a fiduciary could be reviewed by the
court.  He referred to Cowan v Scargill but not on the basis of any “best interests”
duty, but instead just on the basis that it considered “whether the discretion has been
exercised for an ulterior purpose or not in accordance with the purposes for which it
was conferred”.  Austin J held (in a paragraph split up by me for ease of reference):

“[204] Although the Trustees had a discretion to accept or deny the claims, they were required
to exercise that discretion in their capacity as fiduciaries, acting for proper purposes and upon
relevant considerations. …. The Court cannot review "on the merits" the exercise by a trustee
of an absolute discretion that has been exercised in good faith and without ulterior purpose
(Gisborne v Gisborne (1877) 2 App Cas 300), but the exercise of fiduciary powers is open to
review on several grounds, however broad may be the terms of the discretion (Karger v Paul
[1984] VR 161). The Court may determine:

92 Published in 1989 as a book chapter: Sir Robert Megarry, ‘Investing Pension Funds: the
Mineworkers Case’ in TG Youdan (ed) ‘Equity, Fiduciaries and Trusts’ (1989, Carswell) at
page 159.  Noted by Scott Donald in ‘Best’ Interests? (2008) 2 J Eq 245 at 248, fn 14.

93 Noted by Margaret Stone J (extra judicially) in ‘The superannuation trustee: Are fiduciary
obligations and standards appropriate?’ (2007) 1 J Eq 167 at 171/172 and Geraint Thomas
‘The duty of trustees to act in the ‘best interests’ of their beneficiaries’ (2008) 2 J Eq 177 at
179.  See also Scott Donald ‘Best’ Interests? (2008) 2 J Eq 245 at 248 (fn 14), also
commenting that ‘Megarry V-C himself made no use of the phrase ‘best interest’ in the four
editions of Snell’s Equity (editions 24 to 27) of which he was editor’.

94 See eg Scott Donald ‘Best’ Interests? (2008) 2 J Eq 245 at 247 (fn6) and see Knudsen v Kara
Kar Holdings Pty Ltd [2000] NSWSC 715 (Austin J) at [57].

95 For a similar view that Cowan v Scargill is a proper purposes case, see eg Knudsen v Kara
Kar Holdings Pty Ltd [2000] NSWSC 715 (Austin J) at [60] and Travel Compensation Fund v
Fry [2002] NSWSC 1044 (Austin J) at [204].

96 [2002] NSWSC 1044 (Austin J).
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(i) whether the discretion has been exercised in bad faith or arbitrarily or capriciously or
irresponsibly (Re Pauling's Settlement Trust [1964] Ch 303, at 333; Lutheran Church
of Australia v Farmers' Co-operative Executors & Trustees Ltd (1970) 121 CLR 628,
at 639; Attorney-General for the Commonwealth v Breckler (1999) 197 CLR 83);

(ii) whether it has been exercised upon a "real and genuine consideration" (Dundee
General Hospitals Board of Management v Walker [1952] 1 All ER 896, at 905);

(iii) whether the discretion has been exercised for an ulterior purpose or not in accordance
with the purposes for which it was conferred (Cowan v Scargill [1985] 1 Ch 270;
Lock v Westpac Banking Corporation (1991) 25 NSWLR 593); and

(iv) in a case where the trustee has disclosed the reasons for the exercise of the discretion,
whether those reasons are sound (Re Londonderry's Settlement [1965] Ch 916;
Parkes Management Ltd v Perpetual Trustee Co Ltd (1997) 10 ACLR 303).”

10.14 In MNRPF97, Aspin J considered Cowan v Scargill and held:

“In my judgment, it is clear from Cowan v Scargill that the purpose of the trust
defines what the best interests are and that they are opposite sides of the same coin,
…..”

10.15 Unfortunately the test cited by Megarry V-C is too wide.  It needs to be
considered in its context – it is not a statute – see 11 below.

10.16 Although it is a case involving a pension scheme, I consider that it would be
much better (and more accurate) had it referred to seeking to act ‘in the interest of (or
for the success of) the trust – and not just the beneficiaries – see 28 below.

10.17 It should also usefully follow the clear line of company law cases referring to
it being a subjective test – ie to be exercised in good faith and for what the trustees
(not the court) consider to be in the best interest of the trust or to promote the success
of the trust and for a proper purpose.

11. INTERPRETING MEGARRY V-C’S JUDGMENT IN COWAN V SCARGILL:
CONTEXT ETC

11.1 Megarry V-C’s judgment does contain what looks at first sight to be a fairly
clear statement of what he considered the law to be.  But for a later court considering
whether or not to follow the statement, it is of course clear that:

(a) A first instance judgment, such as Cowan v Scargill is not binding as a
precedent on later courts, even other first instance courts (although in practice
other first instance judges will follow such a judgment unless “there is a
powerful reason for not doing so”98 or it is “clearly wrong”99).   This  may

97 Re Merchant Navy Ratings Pension Fund; Merchant Navy Ratings Pension Trustees Ltd v
Stena Line Ltd [2015] EWHC 448 (Ch), [2015] PLR 239 (Asplin J) at [229].

98 Lord Neuberger in Willers v Joyce (No 2) [2016] UKSC 44, [2017] 2 All ER 383 at [9].
99 See for example Warren J in the Pilots case, PNPF Trust Co Ltd v Taylor [2010] EWHC 1573

(Ch), [2010] PLR 261 at [474].  Other tests are if the later judge “is convinced the judgment is
wrong” per Lord Goddard CJ (in an unreserved judgment in the Divisional Court) in
Huddersfield Police Authority v Watson [1947] KB 842 at 848 and Robert Goff LJ in R  v
Greater Manchester Coroner, ex parte Tal [1985] 1 QB 67 at 81.
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depend to a degree on the prior case having been fully argued – see
Hobhouse J in Forsikringsaktieselskapet Vesta v Butcher100 In Cowan v
Scargill, Mr Scargill represented himself101 and so the judgment is perhaps a
weaker authority as a result; and

(b) judgments (even of higher courts) are not formally binding precedent in cases
where the point is not argued (or is agreed)102;

(c) statements in a judgment should not be treated as though they were statutes;

(d) the context of a judgment (or indeed a statute) is highly relevant; and

(e) arguably any “best interest” duty is just a shorthand and should not be treated
literally in any event – ie subject to exceptions etc.  This is perhaps similar to
the treatment of equitable maxims (eg ‘equity does not aid a volunteer’).

11.2 It is helpful to look in more detail at the last three principles.

Judgments are not statutes

11.3 It is clear that we must not treat judicial statements as if they were a statute –
eg Lord Nicholls in Royal Brunei103:

“What has gone wrong? Their Lordships venture to think that the reason is that, ever since the
Selangor case [1968] 1 W.L.R. 1555 highlighted the potential uses of equitable remedies in
connection with " misapplied company funds, there has been a tendency to cite and interpret
and apply Lord Selborne L.C.'s formulation in Barnes v. Addy, L.R. 9 Ch.App. 244, 251-252,
as though it were a statute. This has particularly been so with the accessory limb of Lord
Selborne L.C.'s apothegm. This approach has been inimical to analysis of the underlying
concept.”

11.4 A clear recent example of this is the decision of the Court of Appeal in the
insolvency case Express Electrical Distributors Limited v Beavis104.  Sales LJ
considered a comment of Buckley LJ in the 1980 decision, Re Gray’s Inn
Construction Co. Ltd105 in relation to validation of dispositions by a company after a
winding-up petition had been presented.  In Express Electrical, Sales LJ refused to
follow this approach, holding:

“55. As so often with a paraphrase, some nuances in the judgment of Buckley LJ have been
lost in these propositions.  …

100 [1986] 2 All ER 488 (Hobhouse J) at 507.
101 See Sir Robert Megarry, ‘Investing Pension Funds: the Mineworkers Case’ in TG Youdan

(ed) ‘Equity, Fiduciaries and Trusts’ (1989, Carswell) at 152.
102 See the Court of Appeal in R (on the application of Kadhim) v Brent LBC [2001] QB 955, CA

and Browne-Wilkinson V-C in In re Hetherington decd [1990] Ch 1.  Note that only one party
appeared in Kadhim, so the authority of that decision is itself lessened – see Para 6 of the
Practice Direction (Citation of Authorities) [2001] 1 WLR 1001.

103 Royal Brunei Airlines Sdn Bhd v Tan [1995] 2 AC 378, PC.
104 [2016] EWCA Civ 765 per Sales LJ at [55] and [56]. Etherton C and Patten LJ agreed with

Sales LJ.
105 [1980] 1 WLR 711, CA.
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56. In my judgment, the time has come to recognise that the statement by Buckley LJ …
cannot be taken at face value and applied as a rule in itself.”

11.5 More colourfully, Munby J in Beazer Homes Ltd v Stroude106 held:

‘Utterances, even of the demi-gods, are not to be approached as if they were speaking the
language of statute.’

The ‘demi-gods’ in this case were Lord Wilberforce and Lord Hoffmann.

11.6 Halsbury’s Laws of England, in the volume on Civil Procedure107, expands on
this, dealing with ‘Judicial decisions as authorities’ (my underlining):

“Particularly in extempore judgments, wide expressions must be read according to the subject
matter; an isolated phrase must not be taken as if it were intended to expound the whole law
on the subject 14. The court's authoritative opinion must be distinguished from propositions
assumed by the court to be correct for the purpose of disposing of the particular case 15.

14 Miller-Mead v Minister of Housing and Local Government [1963] 2 QB 196, [1963] 1
All ER 459, CA. See also Moss v Gallimore (1779) 1 Doug KB 279; Hood v Newby (1882) 21
ChD 605, CA. It is never wise to take a passage out of a judgment and to treat it as though it
were a statutory enactment: Metropolitan Police District Receiver v Croydon Corpn [1957] 2
QB 154 at 167, [1957] 1 All ER 78 at 85, CA, per Morris LJ. For a suggestion that an
extempore judgment after inadequate argument may not be as authoritative as a judgment
given after full argument and mature consideration see Haley v London Electricity Board
[1965] AC 778 at 792, [1964] 3 All ER 185 at 188, HL, per Lord Reid.

15 Baker v R [1975] AC 774, [1975] 3 All ER 55, PC; National Enterprises Ltd v Racal
Communications Ltd [1975] Ch 397, [1974] 3 All ER 1010, CA.”

11.7 Similarly Cross and Harris in their book ‘Precedent in English Law’108:

“The literal interpretation of a statute may have something to be said for it, but there is nothing
to be said for such an interpretation of previous judgments.  Our case-law has fared badly on
the rare occasions when this approach has been adopted.”

Context

11.8 Most of the cases which refer to a best interests duty do so quite briefly and
are looking at whether (or not) the trustees (or directors) should exercise a power or
discretion that they have.  The statements can then be resolved as being, in context,
about how the trustees (or directors) actually exercise the relevant power – and no
more109.

11.9 The comments by Megarry V-C seem a good example of a case where, treated
literally, a judge has expressed a principle too widely.  See for example the comment

106 [2005] EWCA Civ 265 per Munby J at [29].  Cited in Richard Calnan ‘Principles of
Contractual Interpretation’ (2nd ed, 2017, OUP).

107 In section 1(5), Vol 11, 2009 at [25], by Adrian Zuckerman.
108 Rupert Cross and J W Harris ‘Precedent in English Law’ (4th ed, 1991, Clarendon Press) at

page 195.
109 Item Software is perhaps an exception to this analysis.  But it is a difficult case – see 32 below.
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(albeit in a different context entirely) by Lord Walker in Pitt v Holt110 that a later
decision111 is one that:

“can claim to be an application of Buckley LJ’s summary statement of principle [in Hastings-
Bass], but only if that statement is taken out of context and in isolation from the earlier part of
the judgment”.

11.10 Similarly Lord Walker in Bridge Trustees v Houldsworth112:

“…apparently wide propositions may have to be read in the context of the particular facts of
the case to which they related.”

11.11 Lord Steyn in R v Secretary of State for the Home Dept, ex p Daly113

commented in a ‘famous phrase’ that:

“In law, context is everything”

11.12 Lord Nicholls (extra judicially)114 stated:

“ … it is always necessary to know the context in which the words were being used.”

And:

“ … context is every bit as important when carrying out this objective exercise as when
carrying out the everyday exercise of identifying the meaning intended to be conveyed by the
writer of a letter or email.

An equitable maxim?

11.13 Equity has a number of maxims.  Phrases such as “Equity follows the
law” or “Equity looks on that as done which ought to be done”115.  As such they have
been described as “pithy phrases” or a “summary statement or … broad theme which
underlies equitable concepts and principles”116.

11.14 In practice, it seems to me that the shortened ‘best interests duty’ can
be considered in the same way as a maxim.  Not a strict rule of law, but instead an

110 [2013] UKSC 26 at [32].
111 Warner J in Mettoy Pension Trustees Ltd v Evans [1991] 2 All ER 513, [1990] 1 WLR 1587.
112 [2011] UKSC 42 at [59].
113 [2001] UKHL 26, [2001] 2 AC 532 at [28].  Cited by Richard Nolan, “Controlling Fiduciary

Power” [2009] CLJ 293 at 295. Described as a “famous phrase” by Lord Clarke at [114] in Re
JR38's Application for Judicial Review (Northern Ireland) [2015] UKSC 42, [2015] 4 All ER
90.Cited in many later cases (including Item Software – see below).

114 “My kingdom for a horse: The meaning of words” (2005) 121 LQR 577 at 579 and 580
115 This maxim was discussed recently in a pensions context in HR Trustees Ltd v Wembley Plc

[2011] EWHC 2974 (Ch) at [59] and in Honda Motor Europe Ltd v Powell [2014] EWCA Civ
437, [2014] PLR 255 at [42].  See Oliver Hilton, ‘Formal defects in scheme documentation -
HR Trustees Ltd v Wembley PLC’ (APL Annual Conference, November 2016).

116 Corin v Patton (1989) 169 CLR 540 at 557 per Mason CJ and McHugh J.  Cited in Young,
Croft and Smith ‘On Equity’ (Law Book Co, 2009) at p157 and Snell’s Equity (John McGhee
and others, 33rd ed, 2015, Sweet & Maxwell) at 5-001.  Endorsed by Lord Walker in Pitt v
Holt [2013] UKSC 26, [2013] 2 AC 108 at [136].
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overall impressionistic statement – a ‘rule of thumb’117 – not meant to be taken strictly
literally.

11.15 As long ago as 1887, equitable maxims were criticised as being
“invariably misleading”.  In Yarmouth v France118, Lord Esher MR said:

“I detest the attempt to fetter the law by maxims. They are almost invariably misleading: they
are for the most part so large and general in their language that they always include something
which really is not intended to be included in them.”

11.16 In 1940 in Lissenden v C A V Bosch Ltd119, Lord Wright quoted Lord
Esher's words and added:

“Indeed these general formulae are found in experience often to distract the court's mind from
the actual exigencies of the case, and to induce the court to quote them as offering a ready
made solution.”

Both of these statements were cited last year by Lord Toulson in Patel v Mirza120.

11.17 This caution can be contrasted with the comments of Peter Birks in an
article ‘The Content of Fiduciary Obligation’121 that could be seen as in favour of the
use of maxims (if seen to be the same as a paraphrase):

‘It is difficult to paraphrase ‘fiduciary obligation’ and that is in itself a ground for suspicion.
… There are patches of law where paraphrase, even approximate paraphrase, is assumed to be
and becomes, impossible.  When this happens the law is nearly always in trouble.”

11.18 There is much to be said for a ‘maxim’ approach to a shortform best
interests duty.  As Snell’s Equity commented122 in a previous edition, the maxims:

“ are not to be taken as positive laws of equity which will be applied literally
and relentlessly in their full width…”

The same seems to me to be appropriate for the shortform best interests duty, for the
reasons given below.

11.19 One issue with this ‘maxim’ approach is, of course, that the various
judges who have put forward the best interest duty have not indicated that they were
applying a rough rule of thumb or a maxim, which was not to be taken literally.
Instead a simple rule is stated.  However, we must consider this in its context (see
above).

117 The expression used by Mark Atkinson in a conversation with the author.
118 (1887) 19 QBD 647, CA at 653.  In that case the maxim “volenti non fit injuria” in relation to

a workman continuing to work with a dangerous horse.
119 [1940] AC 412 at 435.  “The principle, rule, or maxim, that one cannot both approbate and

reprobate.”
120 [2016] UKSC 42 at [95], discussing  “The maxims ex turpi causa and in pari delicto”.
121 (2002) 16 TLI 34 at 35.
122 In the 31st edition (2005).  Not repeated in the latest (33rd) edition. Cited in Young, Croft and

Smith ‘On Equity’ (Law Book Co, 2009) at p158.
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Not binding

11.20 The comment on the ‘best interests’ duty is not binding on later judges
for two reasons:

(a) First instance judgments are not strictly binding as a matter of
precedent even on later first instances judges (see 11.1(a) above); and

(b) The point was not argued by the parties – instead both stated that such
a duty applied – effectively the point was agreed.  See Buxton LJ in R  (on  the
application of Kadhim) v Brent LBC123:

“…there is a principle stated in general terms that a subsequent court is not bound by a
proposition of law assumed by an earlier court that was not the subject of argument before or
consideration by that court.”

11.21 In Cowan, the full law report includes a summary of the legal
arguments raised by both sides and this indicates that in practice the parties agreed
that a best interests duty applied.

Thus counsel for the board trustees124:

“Samuel Stamler Q.C. and Patrick Howell for the board trustees. The following points must be
considered on the question whether the defendants have been in breach of their fiduciary
duties as trustees of the pension scheme's money and investments: (1) A pension fund which is
established under a trust like the Mineworkers' Pension Scheme, although it may be bigger
and intended to last longer than most private trusts, is still subject to the same well-recognised
principles of trust law. (2) The fact that part of the fund may come from employees'
contributions does not affect the position: it does not give those contributing to it rights greater
than those of other beneficiaries, any more than the employers' contributions give them any
special rights. The concept is that all the contributions are made on the footing that the fund is
to be administered for the benefit of beneficiaries as a whole and not a particular class of
them.

…..

(5) As to the well-established principles of trust law, trustees must always act in the interests
of the beneficiaries as a whole and that consideration must override every other. They must
exercise their powers "with an entire and single view to the real object and purpose of the
powers," a "single eye."”

And Mr Scargill (acting in person) accepted various of the propositions raised,
including the second and the fifth, stating that “Their policy was to act in the best
interests of the beneficiaries”, thus:125

Mr. Arthur Scargill in person, on behalf of himself and the four other defendant union trustees:
On the general principles of law involved here, the first proposition put for the plaintiffs was
that the miners' pension scheme is still subject to the well-recognised principles of trust law.
There are no cases covering the particular position of this trust scheme, which might be
subject to different rules. On that, it is for the court to decide. The pension scheme for the

123 [2001] QB 955, CA at [33].  See also In re Hetherington decd [1990] Ch 1 (Sir Nicolas
Browne-Wilkinson V-C).

124 [1985] Ch 270 at 272D and H.
125 [1985] Ch 270 at 274H and 275D.
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beneficiaries is constantly changing and should not be looked upon in the same way as an
ordinary pension scheme. Whatever is decided will have a wide effect on other pension funds.

On the plaintiffs' second proposition, the union trustees agree that the fund is administered for
beneficiaries as a whole. At no time have the union trustees had any other consideration in
mind than the benefit of the beneficiaries and it was towards that end that the union trustees
have directed all their actions.

……

As to the fourth proposition, the defendants have never said they pursued a certain line of
investment for political or economic reasons. Their policy was to act in the best interests of the
beneficiaries.

The defendants agree with the fifth, sixth and seventh propositions of the plaintiffs.”

In effect the dispute in Cowan was about whether the ‘interests of the beneficiaries’
were limited to their interest under the trust (and in its assets)  or whether their
interests included other matters (such as their interest as employees in protecting their
jobs against competing businesses).

What did counsel argue in Cowan?

11.22 The report of the argument of counsel (Samuel Stamler QC and Patrick
Howell) for the board trustees does not state what authority (if any) was cited for the
‘best interests’ duty put forward in their fifth proposition as “As to the well-
established principles of trust law, trustees must always act in the interests of the
beneficiaries as a whole and that consideration must override every other.”  But
immediately after this, counsel are reported126 as putting forward the proposition:

They must exercise their powers "with an entire and single view to the real object and purpose
of the powers," a "single eye."

These are reported in the law report as quotations, but the source is not given127.  They
do not (obviously) refer to a “best interests” duty.

Knox v Mackinnon: ‘Single eye’

11.23 An internet search does reveal an number of cases referring to a “single eye”,
including a trust case referring to “acting with a single eye to the benefit of the trust,
and of the persons whom it concerns”. Knox v Mackinnon128was a decision of the
House of Lords dealing with a Scottish trust and the effect of an exclusion clause
where the trustees had lent money on a very doubtful security, following through their
wish to help the particular family member129.  Lord Watson held130:

126 [1985] Ch 270 at 272H.
127 I note that the solicitors for the board trustees are shown on the report as Freshfields.  I hasten

to say that I was not involved in this case and have not had access to any of my colleagues
who were or the files.

128 (1888) 13 App Cas 753.
129 See (1888) 13 App Cas 753 at 762–763 per Lord Halsbury LC.
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'I see no reason to doubt that a clause conceived in these or similar terms, will afford a
considerable measure of protection to trustees who have bona fide abstained from closely
superintending the administration of the trust, or who have committed mere errors of judgment
whilst acting with a single eye to the benefit of the trust, and of the persons whom it
concerns.”

It seems likely that Knox v MacKinnon is the source of the argued “single eye”
quotation.  It is noticeable that it supports a formulation referring to the “benefit of the
trust”, which does not refer to ‘best interests’, nor to the ‘beneficiaries’ (see 28
below).

Duke of Portland v Topham “with an entire and single view to the real object and
purpose of the powers”

11.24 This was the other quote reported as used by counsel in Cowan.

11.25 An internet search reveals that in Duke of Portland v Topham131 Lord
Westbury LC stated the fraud on the power rule using this phrase:

'that the donee, the appointor under the power, shall, at the time of the exercise of that power,
and for any purpose for which it is used, act with good faith and sincerity, and with an entire
and single view to the real purpose and object of the power, and not for the purpose of
accomplishing or carrying into effect any bye or sinister object (I mean sinister in the sense of
its being beyond the purpose and intent of the power) which he may desire to effect in the
exercise of the power.'

11.26 If (as seems likely) Duke of Portland v Topham is the (partial) source of the
argued ‘best interests’ duty, then it seems to support the argument that such a duty is
really just part of ‘proper purposes’.

11.27 These two cases seem to be the origin of counsels’ submissions.  But Knox v
MacKinnon is not included in the list of authorities referred to in the judgment nor in
the list (contained in the law report132) of two further cases cited in argument (Duke of
Portland v Topham is referred to in the judgment). Perhaps the source of the
quotations is the book cited by counsel, Snell’s Principles of Equity (28th ed) and this
referred to Knox?

Legal advice as a source in Cowan?

11.28 It may be that the ‘best interest’ formulation in Megarry V-C’s judgment did
not just come from the argument by counsel, but could also be seen in the legal advice
given to the trustees and cited in the judgment (at 280E):

“The committee's duty, Mr. Cowles said, was to manage the funds in the best
interests of the beneficiaries…”

130 See (1888) 13 App Cas 753 at 765–766.  Lord Watson was called a “a great authority” on this
in the Jersey case, Midland Bank Trustee (Jersey) Ltd v Federated Pension Services Ltd
[1997] 2 LRC 81 (Jersey CA).

131 (1864) 11 HL Cas 32 at 54.  Later cited in many cases on proper purposes, for example, by
Lord Sumption in Eclairs Group Ltd v JKX Oil & Gas plc [2015] UKSC 71, [2016] 3 All ER
641 at 649.

132 [1985] Ch 270 at 271H.
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Interests or benefit?

11.29 In this area the terms ‘benefit’ and ‘interests’ or ‘best interests’ (‘best benefit’
seems rather odd and so is not used) seem to be used interchangeably – See Lord
Nicholls’ 1995 article and the summary of the amendment cases by Etherton C in
Charthouse Capital cited at 12.24 below133.  Indeed, Megarry V-C moved to a
‘benefit’ terminology later in Cowan134.

11.30 In Cowan v Scargill135, Megarry V-C held136 that trustees may have to act
dishonourably if the interests of their beneficiaries require it, and that since they were
acting in a fiduciary capacity they cannot “make moral gestures”, being bound to use
the powers conferred upon them for the legitimate purposes of the trust and for the
benefit of the beneficiaries and not so as to accomplish any ulterior purpose. But he
went on to note that:

“. . . 'Benefit' is a word with a very wide meaning and there are circumstances
in which arrangements which work to the financial disadvantage of a
beneficiary may yet be for his benefit.”

12. DID MEGARRY V-C INVENT THE DUTY FOR TRUSTEES?

12.1 Cases after Cowan v Scargill tend to refer to Megarry V-C’s judgment as
authority for a “best interests” duty137.

12.2 Xenia Frostick in 2000 in her Pension Lawyer article “Is there a duty to act in
the best interests of the beneficiaries?”138 thought that the “best interests” duty was
not one that had appeared for trustees before the judgment in Cowan.

12.3 Sir Robert Megarry, commenting extra judicially (see 10.10 above) considered
that the judgment in Cowan did not display ‘any great novelty of approach’139.

133 Also making this point, see also Xenia Frostick ‘Is there a duty to act in the best interests of
beneficiaries?’ (2000) 83 Pension Lawyer 2 at 6; SEK Hulme ‘The basic duty of trustees of
superannuation trusts – fair to one, fair to all?’ (2000) 14 TLI 130 at 130; and Geraint
Thomas ‘The duty of trustees to act in the ‘best interest’ of their beneficiaries’ (2008) 2 J Eq
177 at 182.

134 Cowan v Scargill [1985] Ch 270 at 288G.
135 [1985] Ch 270 at 288B and 288G.
136 Cited by Norris J in Forstater v Python (Monty) Pictures Ltd [2013] EWHC 1873 (Ch) at

[149].
137 For example the investment cases cited in the 2014 Law Commission report (see Annex 1),

Martin v City of Edinburgh and Harries v Church Commissioners.

For example, in England and Wales: Hawk Recovery Ltd v Hall [2016] EWHC 3260 (Ch);
Revenue and Customs Commissioners v Knowledgepoint 360 Group Limited [2011] UKFTT
438 (TC) at [55] and in Singapore, the Court of Appeal in Foo Jee Seng v Foo Jhee Tuang
[2012] SGCA 41, [2012] 4 SLR 339, Sing CA at [79] and Ng Eng Ghee v Mamata Kapildev
Dave [2009] 3 SLR(R) 109; [2009] SGCA 14 at [153].  In New Zealand: Commissioner of
Inland Revenue v Dick (2001) 4 ITELR 317 (Glazebrook J) at [57].

The various Australian cases noted below tend to refer to Cowan v Scargill too.
138 (2000) 83(Feb) Pension Lawyer at 2.



LON46827778/1

APL Seminar: David Pollard
The shortform 'Best Interests Duty': Mad, Bad and Dangerous to Know September 2017

41ï119

12.4 It is clear that the duties on directors and on majority shareholders had long
referred to them needing to act in what they thought were the “interests” or “best
interests” of the company – see the discussion at 12.14 below  And these cases may
well have been what Sir Robert Megarry had in mind.

Cases before Cowan

12.5 There are some cases before Cowan applicable to trustees that use a ‘best
interests’ (or ‘interests’) of beneficiaries formulation.

12.6 Some of these are not in the context of a trustee discretion, but instead relate to
the circumstances when the courts may exercise their power to remove trustees or
agree variations (on the grounds that this would be in the best interest of the
beneficiaries or the trust).

12.7 Other cases look at the exercise of a discretion by trustees.  In 1909 in
Osborne v. Amalgamated Society of Railway Servants140, Fletcher Moulton LJ
commented (obiter) that trustees must not bind themselves contractually to:

“exercise a trust in a specified manner to be decided by considerations other than [their] own
conscientious judgment at the time as to what is best in the interests of those for whom [they
are] trustee.”

This was however in the context of a claim against a trade union in relation to the
position of Members of Parliament.  Fletcher Moulton LJ was using the analogy of a
trustee.

12.8 In 1851, the head note to Harrison v Randall141 states that Sir G J Turner V-C
held (my underlining):

''A trustee is not, in all cases, to be made liable upon the mere ground of his having deviated
from the strict letter of his trust. The deviation may be necessary, or may be beneficial to the
interests of the cestuis que trust, but when a trustee ventures to deviate from the letter of his
trust, he does so under the obligation and at the peril of afterwards satisfying the court that the
deviation was necessary or beneficial.''

But in fact the words underlined do not appear in the reported judgment (and may
have been added by the reporter).

12.9 In an emergency and where this is ‘essential’, the courts can give leave to
trustees to act outside the terms of the trust.  This is a limited and exceptional
‘salvage’ jurisdiction (normally amendments to a trust require consent of all the
beneficiaries or an express power or use of a statutory power142) – see Chapman v

139 Geraint Thomas commented in 2008 that the duty ‘seems merely to echo earlier cases’,
referring to Buttle v Saunders and Aberdeen Railway (discussed below) – see ‘The duty of
trustees to act in the ‘best interests’ of their beneficiaries’ (2008) 2 J Eq 177 at 179.

140 [1911] 1 Ch 540, CA.
141 (1851) 9 Hare 397, 68 ER 562 (Turner V-C).  Cited in Underhill & Hayton ‘The Law relating

to Trusts and Trustees’ (19th ed, 2016) at [43.133].
142 Eg the Variation of Trusts Act 1958 and section 68, Pensions Act 1995. For charities, see

section 275, Charities Act 2011.
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Chapman143.  Thus in 1901 in Re New144 the Court of Appeal (in an unreserved
judgment) gave leave to trustees to exchange shares under a reconstruction into shares
of a new company which they were not authorised to hold.  Romer LJ considered (at
page 545A) that this was ‘essential, for the benefit of the estate and in the interests of
all the cestuis que trust”.   This was in a passage later approved by Lord Morton in
Chapman v Chapman145.

12.10 In 1932, the Australian High Court had referred to trustees needing to act in
the interest of beneficiaries (in that case called ‘contributors’). Metropolitan Gas
Company v Federal Commissioner of Taxation146 dealt with a staff pension fund
established by trust deed. The particular point in question was whether the company
was entitled to certain deductions in its income tax assessment. That question
depended on the construction of the trust deed. The Commissioner of Taxation had
placed particular emphasis on certain powers in the trust deed being exercisable by the
trustees in conjunction with the Company, stressing that the trustees were the director
and secretary of the Company. Gavan Duffy CJ and Starke J held that:

“[t]he trustees are, of course, in a fiduciary position under the trust
instrument, and must exercise their powers honestly and reasonably in
the interest of the contributors”

Buttle v Saunders: “best price”

12.11 In 1950 in Buttle v Saunders147 Wynn-Parry J (in an unreserved
judgment) held that trustees who were proposing to sell land “have an overriding duty
to obtain the best price which they can for their beneficiaries”.  They were in effect
under a duty to accept a higher offer received by them before they had entered into a
binding contract. They should seek the highest price and not refuse this because they
felt honour bound by the original negotiations.  This is often referred to as a duty to
‘gazump’.

12.12 This case is described by the Law Commission in their 2014 report, Fiduciary
Duties of Intermediaries148:

“4.54 However, the case of Buttle v Saunders86 is a reminder that the duty is to act in the
interests of the beneficiaries – not to act morally in a general sense. Trustees under a will had
entered into negotiations for the sale of trust property. Draft contracts had been prepared but
not concluded. At this stage, the trustees received a higher offer but refused it on the basis that
they felt honour-bound not to withdraw from the initial negotiations. The beneficiaries
challenged this decision. The court held that there may be legitimate circumstances in which
trustees could refuse a higher offer, such as the certainty of the original offer. However, on the

143 [1954] AC 429, HL.
144 [1901] 2 Ch 534, CA.  Cited in Underhill & Hayton ‘The Law relating to Trusts and Trustees’

(19th ed, 2016) at [43.113].
145 [1954] AC 429, HL per Lord Morton at 453.
146 Noted by Beazley P ‘Conflicts in Commercial Trusts’ (2017) 31 TLI 3, at 6.
147 [1950] 2 All ER 193 (Wynn-Parry J).  An unreserved judgment. This was a private trust case

and in MNRPF Asplin J considered that this meant that it was of little assistance on the best
interests duty point – see [2015] EWHC 448 (Ch) at [230].

148 Law Com No 350, June 2014.
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facts the trustees had only considered the honour of withdrawing from existing negotiations.
This was incorrect.

86 [1950] 2 All ER 193.

4.55 The case has proved controversial. In response to our Consultation Paper, the Church of
England National Investing Bodies argued that “it would be unhelpful to give the impression
that high standards of behaviour in business and investment are irrelevant”. James Featherby
argued that the case may have been correct on its facts but has little relevance to modern
pension funds. The case concerned a small private trust which did not engage in regular
commercial dealings. By contrast:

The best financial interests of many pension funds would be damaged if the trustees
of those funds, or the funds themselves, were to gain a reputation for acting legally
but dishonourably.

4.56 It would, for example, endanger positive relationships with suppliers and
materially increase the cost of doing business with counterparties. Buttle v Saunders
may be confined to its facts and it is uncertain how it would be applied today. Of
course, trustees should not act if it would lead to long-term detriment to the fund.”

12.13 Matthew Conaglen in his 2010 book ‘Fiduciary Loyalty’149 cited three cases
from the 1800s as authority for a ‘best interest’ duty for trustees:

· Mortlock v Buller (1804) 10 Ves 292 (32 ER 857) (Lord Eldon LC).  This
is a case where specific performance of a contract for sale by trustees was
refused (although the contract was not set aside).  Lord Eldon at 309 held
that the trust allowed the trustees to sell property with the consent of the
tenant for life and that “the trustees, bound to a due attention to the
interests of the children, have the power of selling for such price as shall
appear to them to be reasonable.”

· Re Hodges (1878) 7 ChD 754 (Malins V-C).  A father set up a trust for his
children with a power for the trustees to advance income for their
education.  The father asked the trustees to advance money to him for that
purpose, but the trustees refused.  On application to court, Malins V-C, in
an unreserved judgment overruled the trustees and held that the sums
should be advanced.  He held, at 762:

“I do not think the exercise of the discretion before me proper. I do not think it to
the interests of the wards that they should be left uneducated, or that the father
should incur debt for the purpose of their education when they have the means of
maintaining themselves, …”.

This looks to be an odd case to modern eyes, with Malins V-C over-ruling
the trustees even though it was their discretion under the trust and no
impropriety in process was alleged.

· Re Medland (1889) 41 ChD 476, CA.  North J held that when mortgaged
freehold property, on the security of which trust money has been invested,
has fallen in value, so that the mortgage debt has come to exceed two-
thirds of the actual value of the mortgaged property, it was not the absolute

149 Conaglen ‘Fiduciary Loyalty” (2010, Hart Publishing) at page 57, footnote 170.
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duty of the trustees at once to call in the mortgage, but they have a
discretion which they must exercise as practical men with a due regard to
all the circumstances of the case, such as the position and solvency of the
mortgagor. He held, at page 481:

“In my opinion it was the duty of the trustees, when they found that one of
these appropriated mortgages was becoming insufficient to provide for the
whole sum advanced on it, to consider what was best to be done for the
estate. Of course trustees may often be in a difficulty in such a case. If the
mortgaged property had become of no more value, or of less value, than the
amount of the mortgage debt, and the mortgagor was dead insolvent, so that
no remedy could be had against him, the question what ought to be done
would be very different from what it would be if the mortgagor were alive,
and were a solvent wealthy man, who could and would pay the mortgage
money at once, if required to do so. The matter must be dealt with by
practical men in a practical way. They must consider what is expedient to be
done at the time.”

The case went on appeal on the question of payment of costs.  This
point was not considered by the Court of Appeal.

None of these three cases refers to “best interests” of the relevant beneficiaries, and
only has a brief reference to any duty.

Director cases

12.14 It has long been held that directors owe a duty to exercise their powers in what
they consider to be the interest of their company.

12.15 The company law cases, dealing with the powers of directors, refer to the
interest (or sometimes the best interests) of the company – for example in 1854, Lord
Cranworth LC in Aberdeen Railway Co v Blaikie Bros150:

“A corporate body can only act by its agents and it is of course the duty of those
agents so to act as best to promote the interests of the corporation whose affairs they
are conducting.”

12.16 In 1942 in an often cited passage in Re Smith and Fawcett Ltd151 Lord Greene
MR said that directors must:

“exercise their discretion bona fide in what they consider – not what a court may
consider – is in the interests of the company, and not for any collateral purpose.”

12.17 In 1959 in Scottish Co-operative Wholesale Society Ltd v Meyer152, Lord
Denning said that the duty of directors was:

150 (1854) 2 Eq Rep 1281, (1854) 1 Macq HL 461 at 471-2 (HL).  See also Re Cawley & Co
(1899) 42 Ch D 209 per Cotton LJ at 233 and, in Australia, Bell Group Ltd v Westpac Banking
Corpn (No 9) (2012) FLR 1 at [902], [1962]. [1969] and [1978], cited in ‘Meagher, Gummow
& Lehane’s Equity Doctrine & Remedies’ (5th ed, 2015, Heydon, Leeming and Turner, Lexis
Nexis Butterworths) at [5-385].

151 [1942] 1 All ER 542, CA.  Discussed further 21.2 below in relation to the subjective nature of
any test.

152 [1959] AC 324, HL per Lord Denning at 367.
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“to do their best to promote its business and to act with complete good faith towards
it.”

12.18 There is no reason in this context to distinguish the duties on directors from
trustees.  Directors are not, of course, strictly trustees (directors do not hold title to the
company’s assets, instead the legal ownership is with the company).  But both trustees
and directors are the paradigm case of a fiduciary.  The duties imposed on directors in
caselaw have borrowed from the duties on trustees – and vice versa.

12.19 Conaglen in ‘Fiduciary Loyalty’ points out that a company can only act
through its agents and that the directors effectively control all the actions of the
company, but this does not really seem to me to be a distinction in relation to any best
interest duty.  It is, of course, the case that directors in the main owe their duties to the
company (a legal person) whereas a trustee is not a legal person and so trustees owe
their duties to the beneficiaries (and future trustees).  But this distinction does not, in
my view, mean that any test should not point to the ‘best interests of the trust’, instead
of the beneficiaries (see 28 below).

Shareholder power and amendment cases

12.20 Shareholders in a company are generally regarded as holding property rights
and so they are generally not taken as owing any particular duties to other
shareholders or the company, for example in relation to how they exercise votes – see
for example Lord Sumption in Eclairs153.

12.21 But it is well established that shareholders can owe specific duties in relation
to their voting powers in some cases:

(a) When voting on amendments to the company’s constitution –
Sidebottom v Kershaw Leese and Co Ltd154 and Re Charterhouse
Capital Ltd155;

(b) When voting at a meeting to approve a statutory scheme of
arrangement under the Companies Act – eg Re Dee Valley Group
Plc156

(c) When exercising class rights – British America Nickel Corporation,
Limited v M J O’Brien157 and Re Holders Investment Trust Ltd158;

153 Eclairs v JKX Oil [2015] UKSC 71 per Lord Sumption at [40].  Also Pender v Lushington
(1877) 6 ChD 70 at 75/76, Allen v Gold Reefs of West Africa Ltd [1900] 1 Ch 656 and Re
Astec (BSR) Plc [1998] 2 BCLC 556 (Jonathan Parker J) at 584.

154 [1920] 1 Ch 154, CA.
155 Re Charterhouse Capital Ltd; Arbuthnott v Bonnyman [2015] EWCA Civ 536, [2015] 2

BCLC 627, per Etherton C at [90] (cited by Vos C in Dee Valley [2017] EWHC 184 (Ch) at
[27]).

156 [2017] EWHC 184 (Ch) (Vos C) at [42] to [47].
157 [1927] AC 369, PC.
158 [1971] 1 WLR 583 (Megarry J).  Cited by Vos C in Dee Valley [2017] EWHC 184 (Ch) at

[29] to [31].
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(d) (less well established) when exercising some approval powers in
relation to a charitable company - Children's Investment Fund
Foundation (UK) v Her Majesty's Attorney General159

12.22 The limits on shareholder powers to amend a company’s constitution have
been held to be similar to those applicable to director (or trustee) powers.  This special
restriction goes back a number of years and has echoes with director duties (and hence
potentially trustee duties).

12.23 In 1902, in Sidebottom v Kershaw Leese and Co Ltd160 it was held that any
change to the articles of association of the company could only be made if it was
exercised in good faith in the interests of the company.  Lord Sterndale MR held:

“The introduction into an altered article of a power of buying a person out or expelling him
can only be held invalid if the alteration is not made bona fide for the benefit of the company.”

12.24 Etherton C (as he then was) recently summarised the position in Re
Charterhouse Capital Ltd161 in seven points:

“(1) The limitations on the exercise of the power to amend a company's
articles arise because, as in the case of all powers, the manner of their exercise
is constrained by the purpose of the power and because the framers of the
power of a majority to bind a minority will not, in the absence of clear words,
have intended the power to be completely without limitation. These principles
may be characterised as principles of law and equity or as implied terms:
Allen162; Assenagon163.

(2) A power to amend will be validly exercised if it is exercised in good faith
in the interests of the company: Sidebottom164.

(3) It is for the shareholders, and not the court, to say whether an alteration of
the articles is for the benefit of the company but it will not be for the benefit of
the company if no reasonable person would consider it to be such:
Shuttleworth165; Peters' American Delicacy Co166.

(4) The view of shareholders acting in good faith that a proposed alteration of
the articles is for the benefit of the company, and which cannot be said to be a

159 [2017] EWHC 1379 (Ch), per Vos C at [154].
160 [1920] 1 Ch 154, CA per Lord Sterndale MR at 163.
161 Re Charterhouse Capital Ltd; Arbuthnott v Bonnyman [2015] EWCA Civ 536, [2015] 2

BCLC 627, per Etherton C at [90] (recently cited by Vos C in Dee Valley at [27]).
162 Allen v Gold Reefs of West Africa Ltd [1900] 1 Ch 656, CA at 671.
163 Assenagon Asset Management SA v Irish Bank Resolution Corp Ltd [2012] EWHC 2090 (Ch),

[2013] 1 All ER 495 (Briggs J) at [41]–[48].
164 Sidebottom v Kershaw Leese and Co Ltd [1920] 1 Ch 154 at 163.
165 Shuttleworth v Cox Bros & Co (Maidenhead) Ltd [1927] 2 KB 9 at 18–19, 23–24, 26–27.
166 Peters' American Delicacy Co v Heath (1939) 61 CLR 457 at 488. Peters was discussed in

SEK Hulme ‘The basic duty of trustees of superannuation trusts – fair to one, fair to all?’
(2000) 14 TLI 130 at 140.
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view which no reasonable person could hold, is not impugned by the fact that
one or more of the shareholders was actually acting under some mistake of
fact or lack of knowledge or understanding: Peters' American Delicacy Co167.
In other words, the court will not investigate the quality of the subjective
views of such shareholders.

(5) The mere fact that the amendment adversely affects, and even if it is
intended adversely to affect, one or more minority shareholders and benefit
others does not, of itself, invalidate the amendment if the amendment is made
in good faith in the interests of the company: Sidebottom168; Shuttleworth169;
Citco170; Peters' American Delicacy Co171.

(6) A power to amend will also be validly exercised, even though the
amendment is not for the benefit of the company because it relates to a matter
in which the company as an entity has no interest but rather is only for the
benefit of shareholders as such or some of them, provided that the amendment
does not amount to oppression of the minority or is otherwise unjust or is
outside the scope of the power: Peters' American Delicacy Co172;
Assenagon173.

(7) The burden is on the person impugning the validity of the amendment of
the articles to satisfy the court that there are grounds for doing so: Citco174;
Peters' American Delicacy Co175.”

12.25 This caselaw (and Etherton C’s summary above) uses the terms ‘benefit’ and
‘interests’ of the company interchangeably.  Although framed as being based not on a
fiduciary duty owed by shareholder, but instead an implied term or purpose test
applicable to the relevant power or vote (see principle (1) above), the analogy with the
‘best interests of the trust or beneficiaries’ position is clear.

13. CONTEXT:  LIMITING FIDUCIARY DUTIES

Re Coomber (1911)

13.1 It is clear that the extent and nature of fiduciary duties depend on the context.
Thus Fletcher Moulton LJ in Re Coomber176:

167 (1939) 61 CLR 457 at 491.
168 [1920] 1 Ch 154 at 161, 163–167, 170–173.
169 Shuttleworth v Cox Bros & Co (Maidenhead) Ltd [1927] 2 KB 9, CA.
170 Citco Banking Corp NV v Pusser's Ltd [2007] UKPC 13, [2007] 2 BCLC 483 at 490, 493.
171 (1939) 61 CLR 457 at 480, 486.
172 (1939) 61 CLR 457 at 481, 504, 513, 515.
173 Assenagon Asset Management SA v Irish Bank Resolution Corp Ltd [2012] EWHC 2090 (Ch),

[2013] 1 All ER 495 (Briggs J).
174 Citco Banking Corp NV v Pusser's Ltd [2007] UKPC 13, [2007] 2 BCLC 483 at 491.
175 (1939) 61 CLR 457 at 482.
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“It is said that the son was the manager of the stores and therefore was in a fiduciary
relationship to his mother. This illustrates in a most striking form the danger of trusting to
verbal formula. Fiduciary relations are of many different types; they extend from the relation
of myself to an errand boy who is bound to bring me back my change up to the most intimate
and confidential relations which can possibly exist between one party and another where the
one is wholly in the hands of the other because of his infinite trust in him. All these are cases
of fiduciary relations, and the Courts have again and again, in cases where there has been a
fiduciary relation, interfered and set aside acts which, between persons in a wholly
independent position, would have been perfectly valid. Thereupon in some minds there arises
the idea that if there is any fiduciary relation whatever any of these types of interference is
warranted by it. They conclude that every kind of fiduciary relation justifies every kind of
interference. Of course that is absurd. The nature of the fiduciary relation must be such that it
justifies the interference. There is no class of case in which one ought more care-fully to bear
in mind the facts of the case, when one reads the judgment of the Court on those facts, than
cases which relate to fiduciary and confidential relations and the action of the Court with
regard to them.”

13.2 Lord Browne-Wilkinson in Henderson v Merrett Syndicates Ltd177 held that:

“The phrase "fiduciary duties" is a dangerous one, giving rise to a mistaken assumption that all
fiduciaries owe the same duties in all circumstances. That is not the case. Although, so far as I
am aware, every fiduciary is under a duty not to make a profit from his position (unless such
profit is authorised), the fiduciary duties owed, for example, by an express trustee are not the
same as those owed by an agent. Moreover, and more relevantly, the extent and nature of the
fiduciary duties owed in any particular case fall to be determined by reference to any
underlying contractual relationship between the parties. Thus, in the case of an agent
employed under a contract, the scope of his fiduciary duties is determined by the terms of the
underlying contract. Although an agent is, in the absence of contractual provision, in breach of
his fiduciary duties if he acts for another who is in competition with his principal, if the
contract under which he is acting authorises him so to do, the normal fiduciary duties are
modified accordingly: see Kelly v Cooper [1993] AC 205, and the cases there cited. The
existence of a contract does not exclude the co-existence of concurrent fiduciary duties
(indeed, the contract may well be their source); but the contract can and does modify the
extent and nature of the general duty that would otherwise arise.”

13.3 More recent examples of this include decisions dealing with the position of
agents and solicitors:

(a) Agents: Lord Browne-Wilkinson in Kelly v Cooper178:

“The existence and scope of those duties depends on the terms on which they are
acting”

(b) Solicitors: Clark Boyce v Mouat179:

“A fiduciary duty concerns disclosure of material facts in a situation where the
fiduciary has either a personal interest in the matter to which the facts are material or

176 [1911] 1 Ch 723 at 728-9.  Discussed by Peter Birks ‘The content of fiduciary obligation’
(2002) 16 TLI 34 at 45.

177 [1995] 2 AC 145 (HL) at 206.
178 [1993] AC 205 (PC), Lord Jauncey.
179 [1994] 1 AC 428 (PC).  See Matthew Conaglen ‘Fiduciary Loyalty’ (2010, Hart Publishing) at

57, also citing Rigg v Sheridan [2008] NSWCA 79.  See also see Clay v Clay [2001] HCA 9;
(2001) 202 CLR 410 at [46] and Streeter v Western Areas Exploration Pty Ltd (No 2) [2011]
WASCA 17; (2011) 82 ACSR 1 at [70].
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acts for another party who has such an interest. It cannot be prayed in aid to enlarge
the scope of contractual duties.”

More recently in Thomas v Hugh James Ford Simey Solicitors180 Jackson LJ held in
the context of a negligence claim against solicitors conducting litigation under a high
volume, low cost commoditised scheme:

“[33]  It is axiomatic that the contract of retainer defines the scope of a solicitor's duties. There
are many reported cases on the question how far the solicitor should go beyond the strict
confines of his retainer. … The Court of Appeal reviewed some of those authorities in Minkin
v Landsberg [2015] EWCA Civ 1152 … at [33] – [38].

[46] … The solicitors must still exercise reasonable skill and care in advising clients and
pursuing claims. But the solicitors cannot be expected to turn over every stone and to pursue
avenues of enquiry which the client has closed down.”

13.4 Matthew Conaglen in his book ‘Fiduciary Loyalty’181 noted a difference
between directors and other fiduciaries:

“Company directors are situated differently from other fiduciaries in the sense that it is
extremely difficult to define their fundamental duty other than in terms of acting in the best
interests of the company. In contrast, it is far easier to define the fundamental duty that other
fiduciaries owe. Thus, for example, while trustees are often said to owe a duty to act in their
beneficiaries’ best interests,182 this is actually a contraction of the trustee's duties: trust law’s
beneficiary principle means that they must be beneficiaries who have an interest in
performance of the trust,183 but the trustee’s fundamental duty is to execute the trust as
identified in the trust instrument, thereby acting in the beneficiaries’ interests but only insofar
as the trust deed so provides. Similarly, a solicitor is sometimes said to owe a duty to act in the
‘client’s best interests and not to do anything likely to damage his client’s interests, so far as
this is consistent with the solicitor’s professional duty’,184 but this is an overstatement as a
solicitor strategy is to provide the services required by his retainer. Plus, for example, it is
common for a solicitors retainer to be limited in its content brackets even by imply terms),
notwithstanding that it would be in the clients best interest for the solicitor to go a broader set
of enforceable duties. And the fundamental duty of agencies to transact the business in respect
of which the resistance was sought.”

180 [2017] EWCA Civ 1303 per Jackson LJ at [33] and [46].  Jackson LJ distinguished Raley
Solicitors v Barnaby [2014] EWCA Civ 686 and Procter v Raleys Solicitors [2015] EWCA
Civ 400 as being “a far cry from the present case. In both Barnaby and Procter the solicitors'
treatment of the case was perfunctory. In neither of those cases did the solicitors even trouble
to meet their client.”

181 Matthew Conaglen ‘Fiduciary Loyalty’ (2010, Hart Publishing) at 57.
182 See eg Mortlock v Buller (1804) 10 Ves 292 (32 ER 857), 309; Re Hodges (1878) 7 ChD 754,

762; Re Medland (1889) 41 ChD 476, 481; Armitage v Nurse [1998] Ch 241, 253-54.
183 Morice v Bishop of Durham (1804) 9 Ves 399, 404-5; Underhill and Hayton ‘Law relating to

Trusts and Trustees’, 17th ed by DJ Hayton, PB Matthews and CCJ Mitchell (London
LexisNexis Butterworths, 2007), [8.144]-[8.147].

184 See eg Kelly v Cooper [1993] AC 205 (PC); Clark Boyce v Mouat [1994] 1 AC 428 (PC);
Rigg v Sheridan [2008] NSWCA 79.
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Hospital Products (1984)

13.5 Mason J in the High Court of Australia in Hospital Products Ltd v United
States Surgical Corporation185 noted the context issue when looking at duties owed
by fiduciaries.  In an oft cited passage, he held:

“That contractual and fiduciary relationships may co-exist between the same parties has never
been doubted. Indeed, the existence of a basic contractual relationship has in many situations
provided a foundation for the erection of a fiduciary relationship. In these situations it is the
contractual foundation which is all important because it is the contract that regulates the basic
rights and liabilities of the parties. The fiduciary relationship, if it is to exist at all, must
accommodate itself to the terms of the contract so that it is consistent with and conforms to,
them. The fiduciary relationship cannot be superimposed upon the contract in such a way as to
alter the operation which the contract was intended to have according to its true construction.”

13.6 This has been cited in many cases, including by Lord Browne-Wilkinson in
Kelly v Cooper186 and Lord Walker in Hilton v Barker Booth and Eastwood187; Elias J
in Nottingham University v Fishel188; by Jack J in Fish v Dresdner Kleinwort Ltd189

and in Hong Kong by Spigelman NPJ in Poon Ka Man Jason v Cheng Wai Tao190.

13.7 Peter Turner has commented in a casenote on Hilton v Barker Booth &
Eastwood191:

“Not all would agree that the fiduciary duty in this case did not need to be "moulded and
informed by the terms of the contractual relationship" underlying it. In a passage from the
judgment of Mason J in Hospital Products (at 97) referred to approvingly in Hilton (at [30]),
his Honour made clear that such moulding and is not a matter for special occasions, but for
every day (see also Hospital Products at 73, 102). Frankfurter J famously spoke to similar
effect (Securities and Exchange Commission v Chenery Corporation 318 US 80 at 85
(1942)).”

13.8 It could be argued that the context has effect to decide whether or not there is a
fiduciary relationship in the first place (see eg Ross River and Fujistu and the cases
mentioned there) and so are of less relevance to the established fiduciary relationships
such as trustee and director.  But the position of a solicitor as a fiduciary is also well
established, yet the context of a solicitor’s appointment is still highly relevant to his or
her duties – see the cases above.

13.9 Matthew Conaglen argues in his book ‘Fiduciary Loyalty’192 that the position
of directors may be different compared to other fiduciaries (see 13.4 above).

185 (1984) 156 CLR 41 at 97.
186 [1993] AC 205 (PC) per Lord Browne-Wilkinson at 215.
187 [2005] UKHL 8, [2005] 1 All ER 651 per Lord Walker at [30].
188 [2000] IRLR 471 (Elias J).
189 [2009] EWHC 2246 (QB), [2009] IRLR 1035 (Jack J).  Discussed further below.
190 [2016] HKCFA 23 per Spigelman NPJ at [78] also citing Birtchnell v Equity Trustees

Executors and Agency (1929) 42 CLR 384 per Dixon J at 408 and New Zealand Netherlands
Society “Oranje” Inc v Kuys [1973] 1 WLR 1126 per Lord Wilberforce at 1130

191 (2005) 79 ALJ 488: Conflict of duty and duty: Hilton v Barker Booth & Eastwood [2005] 1
WLR 567
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14. LORD NICHOLLS

Harries v Church Commissioners (1993)

14.1 In 1993 Nicholls V-C decided Harries v Church Commissioners193.
This was also an investment case, but this time involving a charity. Nicholls V-C (as
he then was) referred to the comments in Cowan v Scargill about acting in the
interests of the trust.

14.2 The Law Commission, in its 2014 report on ‘Fiduciary Duties of
Investment Intermediaries’194 summarised the decision:

4.50 In Harries v Church Commissioners79 the Bishop of Oxford and other members of the
clergy challenged the investment policy of the Church Commissioners who managed the
substantial trust funds of the Church of England. They claimed the commissioners attached
undue importance to financial considerations in making investment decisions and failed to
take into account the underlying purpose for which the assets were held – the promotion of the
Christian faith.

4.51 The court held that although the commissioners were in law a charity, the purpose of the
trustees’ investment powers was to make money: “most charities need money and the more of
it there is available, the more the trustees can seek to accomplish”.80 Charitable trustees could
restrict investments which conflicted with the work of a charity; for example, a cancer charity
could refuse to invest in tobacco. They could also exclude investments which would alienate
their supporters. But trustees should not lose sight of the purpose of their investment
powers.81 They should not make financially detrimental investment decisions based on moral
concerns where there were differing views among their supporters.

4.52 On the facts, the commissioners operated an “ethical” policy, which excluded around
13% of listed UK companies (by value), including alcohol, tobacco and armaments firms. The
judge, Sir Donald Nicholls VC, found that the trustees did not err in law by adopting this
ethical policy. On the other hand, the claimants’ proposed plan would have excluded around
37% of listed UK companies. The judge commented:

Not surprisingly, the commissioners’ view is that a portfolio thus restricted would be much
less balanced and diversified, and they would not regard it as prudent or in the interest of those
for whom they provide.82

The judge held that, given the “endless argument and debate” over what Christian ethics
require, the commissioners were “right not to prefer one view over the other beyond the point
at which they would incur a risk of significant financial detriment”.83

79 [1992] 1 WLR 1241.

80 [1992] 1 WLR 1241 at 1246.

81 Above, at 1247.

82 Above, at 1251.

192 Matthew Conaglen ‘Fiduciary Loyalty’ (2010, Hart Publishing) at 57.
193 [1993] 2 All ER 300 (Nicholls V-C).  Timothy Lloyd QC and Launcelot Henderson acted for

Rt Rev Richard Douglas Harries, Lord Bishop of Oxford and Robert Walker QC and
Christopher Nugee acted for the Church Commissioners.  All later became judges.

194 Law Com No 350, June 2014. See also Annex 1 to this paper.
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83 Above, at 1251.

14.3 It could be argued that the decision in Harries did not dispute the generality of
the best interest duty comments made by Megarry V-C in Cowan v Scargill, but
instead applied the investment laws differently in the case of a charity (as compared to
a private trust).  This purpose approach is discussed further below.

14.4 Nicholls V-C defined the primary power of trustees as being to further the
purposes of the trust (not the beneficiaries).  He held195:

“Before going further into the criticism made of the commissioners I will consider the general
principles applicable to the exercise of powers of investment by charity trustees. It is
axiomatic that charity trustees, in common with all other trustees, are concerned to further the
purposes of the trust of which they have accepted the office of trustee. That is their duty. To
enable them the better to discharge that duty, trustees have powers vested in them. Those
powers must be exercised for the purpose for which they have been given: to further the
purposes of the trust. That is the guiding principle applicable to the issues in these
proceedings. Everything which follows is no more than the reasoned application of that
principle in particular contexts.”

14.5 Nicholls V-C then discussed the nature of the investment powers held by
charity trustees, holding that property held by way of investment was for the purpose
of raising money and so “prima facie the purposes of the trust will be best served by
the trustees seeking to obtain therefrom the maximum return, whether by way of
income or capital growth, which is consistent with commercial prudence”.  He put this
in context:

“Broadly speaking, property held by charity trustees falls into two categories. First, there is
property held by trustees for what may be called functional purposes. The National Trust owns
historic houses and open spaces. The Salvation Army owns hostels for the destitute. And
many charities need office accommodation in which to carry out essential administrative
work. Second, there is property held by trustees for the purpose of generating money, whether
from income or capital growth, with which to further the work of the trust. In other words,
property held by trustees as an investment. Where property is so held, prima facie the purposes
of the trust will be best served by the trustees seeking to obtain therefrom the maximum
return, whether by way of income or capital growth, which is consistent with commercial
prudence. That is the starting point for all charity trustees when considering the exercise of
their investment powers. Most charities need money; and the more of it there is available, the
more the trustees can seek to accomplish.

In most cases this prima facie position will govern the trustees' conduct. In most cases the best
interests of the charity require that the trustees' choice of investments should be made solely
on the basis of well-established investment criteria, having taken expert advice where
appropriate and having due regard to such matters as the need to diversify, the need to balance
income against capital growth, and the need to balance risk against return.”

He referred in these passages to the purposes or best interests of the trust or charity
(rather than the beneficiaries):

(i) “the purposes of the trust will be best served by the trustees seeking to obtain
therefrom the maximum return….”; and

195 [1993] 2 All ER 300 at 304.
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(ii) “In most cases the best interests of the charity require that the trustees' choice of
investments should be made solely on the basis of well-established investment
criteria”

14.6 Nicholls V-C then went on to discuss some circumstances where potential
investment may conflict with the aims of the charity, holding196:

“But I must emphasise that of their very nature, and by definition, investments are held by
trustees to aid the work of the charity in a particular way: by generating money. That is the
purpose for which they are held. That is their raison d'être. Trustees cannot properly use assets
held as an investment for other, viz non-investment, purposes. To the extent that they do they
are not properly exercising their powers of investment. This is not to say that trustees who
own land may not act as responsible landlords or those who own shares may not act as
responsible shareholders. They may. The law is not so cynical as to require trustees to behave
in a fashion which would bring them or their charity into disrepute (although their consciences
must not be too tender: see Buttle v Saunders [1950] 2 All ER 193). On the other hand,
trustees must act prudently. They must not use property held by them for investment purposes
as a means for making moral statements at the expense of the charity of which they are
trustees. Those who wish may do so with their own property, but that is not a proper function
of trustees with trust assets held as an investment.

……..Trustees may, if they wish, accommodate the views of those who consider that on moral
grounds a particular investment would be in conflict with the objects of the charity, so long as
the trustees are satisfied that course would not involve a risk of significant financial
detriment.”

14.7 Nicholls V-C referred to Cowan v Scargill and considered what he had said
was consistent with the views of Megarry V-C in that case, stating:

“I have sought above to consider charity trustees' duties in relation to investment as a matter of
basic principle. I was referred to no authority bearing directly on these matters. My attention
was drawn to Cowan v Scargill [1985] Ch 270, a case concerning a pension fund. I believe the
views I have set out accord with those expressed by Megarry V-C in that case, bearing in mind
that he was considering trusts for the provision of financial benefits for individuals. In this
case I am concerned with trusts of charities, whose purposes are multifarious.

14.8 So it could be said that Harries supports the contention that the best interests
duty referred to in Cowan v Scargill was accepted, but applied differently in the case
of a charity.  But this may be too narrow an interpretation – Lord Nicholls himself
later commented (extra-judicially) on the position.  Interestingly, Lord Browne-
Wilkinson commented (extra judicially) in a paper197 given shortly after the Harries
judgment, that he considered the investment principles set out in Harries to be
applicable to all trustee investment powers:

"It may be that this decision is applicable only to charity trustees. The Vice-Chancellor
regarded his decision as consistent with the Mineworkers Case, bearing in mind that the trusts
in the latter case were for individuals. But for myself I find the reasoning and compelling in
relation to all trustee investment powers; provided that the ethical and social considerations do
not prejudice the proper investment of the fund so as to produce profit, such considerations
can properly be taken into account."

196 [1993] 2 All ER 300 at 305.
197 Lord Browne-Wilkinson ‘Equity and its relevance to superannuation schemes today’ (1992) 6

TLI 119.  Lord Browne-Wilkinson had himself previously been the Vice Chancellor (after Sir
Robert Megarry and before Lord Nicholls).
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‘Trustees and their broader community: Where duty, morality and ethics converge’
(1995)

14.9 Two years later and Nicholls V-C had become Lord Nicholls (sitting in the
House of Lords).  In 1995 Lord Nicholls gave a speech to the Superannuation
Conference in Australia on ‘Trustees and their broader community: Where duty,
morality and ethics converge’198.  This was later published as an article.  He made
various key points on this issue, including that:

(i) The terms ‘benefit’ and ‘best interests’ are really interchangeable;

(ii) Both tests need an examination of the purposes of the trust (and what
benefits are intended to be received by the beneficiaries; and

(iii) “to define the trustee’s obligation in terms of acting in the best interests
of the beneficiaries is to do nothing more than formulate in different
words a trustee’s obligation to promote the purpose for which the trust
was created.”

14.10 Lord Nicholls said199:

‘Benefit and best interests are really interchangeable expressions. Both have a wide and elastic
but not unlimited meaning. In this context, each requires an examination of the object with
which the trust was established. To decide whether a proposed course is for the benefit of the
beneficiaries or is in their best interests, it is necessary to decide first what is the purpose of
the trust and what benefits were intended to be received by the beneficiaries. Thus, to define
the trustee’s obligation in terms of acting in the best interests of the beneficiaries is to do
nothing more than formulate in different words a trustee’s obligation to promote the purpose
for which the trust was created.’

14.11 In F&C Alternative Investments (Holdings) Ltd v Barthelemy200 Sales J (as he
then was) followed and applied this concept in the context of a case looking at the
duties owed by members of a limited liability partnership (LLP):

“[229] As Lord Nicholls of Birkenhead has suggested, writing extrajudicially, a trustee’s duty
to act in the best interests of his beneficiary may best be analysed as an obligation to act for
the proper purposes for which the trustee has agreed to act (“Trustees and Their Broader
Community: Where Duty, Morality and Ethics Converge” [1995] TLI 71, 74; Edelman, 126
LQR 302, 322—323; and see Vatcher v Paull [1915] AC 372, 378, per Lord Parker of
Waddington - the court will intervene if a power in a trust instrument is “exercised for a
purpose, or with an intention, beyond the scope of or not justified by the instrument creating
the power”). This is a formulation which I think is particularly appropriate for application in
the context of this case, where it is difficult to regard the interests of the LLP as an entity as
wholly distinct from those of its members. It is a formulation which allows for a degree of
variation in the content of the duty depending on the particular circumstances which give rise
to the duty, as one would expect.”

198 Lord Nicholls ‘Trustees and their broader community: Where duty, morality and ethics
converge’ (1995) 9 TLI 71 and (1996) 70 ALJ 205. Later cited in F&C Alternative
Investments (Holdings) Ltd v Barthelemy [2011] EWHC 1731 (Ch), [2012] Ch 613 (Sales J) at
[229] and by Asplin J in MNRPF (see below).

199 (1995) 9 TLI 71 at 74, (1996) 70 ALJ 205 at 211.
200 [2011] EWHC 1731 (Ch), [2012] Ch 613 (Sales J) at [229].
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15. MNRPF (2015): THERE IS NO LITERAL “BEST INTERESTS” RULE

15.1 Even if it was not clear before, it is now much clearer (at least in England and
Wales) following the decision of Asplin J (as she then was) in Re Merchant Navy
Ratings Pension Fund201 (the MNRPF case) in 2015, that there is no general
overriding or paramount duty on trustees (including pension trustees) to act (or
exercise their powers) in the “best interests” of the beneficiaries of the trust (or even
the sub-class of beneficiaries, the members of the scheme).

15.2 It is true that much case law refers to a form of “best interest” duty202, in
particular (in a trust context) Cowan v Scargill203.  But as discussed above, it has
become clear that (at best) this should be seen as merely a “shorthand”204 or  a
“portmanteau”205 covering a variety of duties owed by trustees.

15.3 This issue was fully argued before Asplin J and comprehensively dealt with (at
least in relation to UK pension trusts) by her in 2015 in the MNRPF case206.  Nugee J
(speaking extra judicially) subsequently commented on the position in his 2015
lecture “The Duties of Pension Scheme Trustees to the Employer - Revisited”207, given
to the Association of Pension Lawyers (APL).

15.4 In the MNRPF case, the trustees of a large multi-employer pension fund
applied to court for approval of their proposals to amend the trust to deal with future
funding obligations.  Asplin J ultimately approved the proposals put forward by the
pension trustees involved.  The objections of the representative beneficiary that a
better proposal could be formulated was rejected by Asplin J.  The beneficiary had

201 Re Merchant Navy Ratings Pension Fund; Merchant Navy Ratings Pension Trustees Ltd v
Stena Line Ltd [2015] EWHC 448 (Ch), [2015] PLR 239 (Asplin J).  Discussed by Stuart
Pickford and Andrew Block “The Merchant Navy Ratings Pension Fund” (2015) 29 TLI 49
and by Mark Smith ‘Pension Schemes: Looking after members' best interests: does anyone
have to?’ (2015) 29 TLI 161.

202 There is also a rather unhelpful statutory “best interests” obligation in reg 4(2)(a) of the
Occupational Pension Schemes (Investment) Regulations 2005 (SI 2005/3378) – see 34
below.

In Australia, legislation also includes a best interest duty on trustees of superannuation
schemes (and other trustees and directors), but this has been interpreted as not changing the
position from the common law see Australian Securities and Investments Commission v
Australian Property Custodian Holdings Ltd (No 3) [2013] FCA 1342 (Murphy J) and
Manglicmont and Beck, discussed below.

203 [1985] Ch 270 (Megarry V-C).
204 Christopher Nugee QC’s previous advice to the trustee quoted in MNRPF at [70] and counsel

(Brian Green QC) in MNRPF at [220].
205 Counsel (Andrew Simmonds QC) in MNRPF at [211] and discussed by Asplin J at [229] (see

below).  They both cite Murphy J in Australian Securities and Investments Commission v
Australian Property Custodian Holdings Ltd (No 3) [2013] FCA 1342, but he does not use this
term (although referring to use by others of an “umbrella duty”).

206 Re Merchant Navy Ratings Pension Fund; Merchant Navy Ratings Pension Trustees Ltd v
Stena Line Ltd [2015] EWHC 448 (Ch), [2015] PLR 239 (Asplin J). See also to the same
effect F&C Alternative Investments (Holdings) Ltd v Barthelemy [2011] EWHC 1731 (Ch),
[2012] Ch 613 (Sales J) at [229].

207 (2015) 29 TLI 59.
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argued that the ‘best interests’ duty meant that the trustee should amend the trust (and
so make the ultimate provision of its benefits more secure) by making all the
employers jointly and severally liable or looking for the strongest employers to
contribute any deficit in advance.

15.5 Asplin J held that the trustee was not under a positive overriding duty to act in
the best interests of the members – for example, by seeking to maximise the funding
within the pension scheme (as additional security). She rejected the submission that
the ‘best interests’ duty is a paramount, stand-alone duty, holding that it is instead part
of the proper purposes principle.

15.6 Asplin J agreed with the way it was put by Lord Nicholls, writing extra-
judicially, in his 1995 article discussed above ‘Trustees and their broader community:
where duty, morality and ethics converge’208 that

“. . . to define the trustee's obligation in terms of acting in the best interests of
the beneficiaries is to do nothing more than formulate in different words a
trustee's obligation to promote the purpose for which the trust was created”.

She held that “it is clear from Cowan v Scargill that the purpose of the trust defines
what the best interests are and that they are opposite sides of the same coin.”

15.7 Asplin J held:

“(i) “Best Interests” Principle

[228] In this regard, I agree with [three of the counsel] that the “best interests of the
beneficiaries” should not be viewed as a paramount stand-alone duty. In my judgment, it
should not be treated as if it were separate from the proper purposes principle. In fact, it seems
to me that the way in which the matter was put by Lord Nicholls extra judicially sums up the
status of the best interests principle and the way it fits in to the duties of a trustee. It is
necessary first to decide what is the purpose of the trust and what benefits were intended to be
received by the beneficiaries before being in a position to decide whether a proposed course is
for the benefit of the beneficiaries or in their best interests. As a result, I agree with his
conclusion that “. . . to define the trustee's obligation in terms of acting in the best interests of
the beneficiaries is to do nothing more than formulate in different words a trustee's obligation
to promote the purpose for which the trust was created”.209

[229] In my judgment, it is clear from Cowan v Scargill that the purpose of the trust defines
what the best interests are and that they are opposite sides of the same coin, an approach
which is supported by the way in which the matter is dealt with in Harries v Church
Commissioners, another case concerning investment policy and in Australian Securities and
Investments Commission v Australian Property Custodian Holdings Ltd (No 3) in which
Murphy J made comments which were obiter in which he described the principle as a
“portmanteau”. The learned Judge's comments were made in the context of his consideration
of a statutory duty to act in the best interests of the members of a trust. He explored the
common law and equity in some depth and concluded that the statute did not extend beyond
the general law. If by his conclusion that the “best interest duty” operates “in combination
with other duties” he meant that it flows from and is moulded by the trustee's obligation to

208 Lord Nicholls (1995) 9 TLI 71 and (1996) 70 ALJ 205.  See 14.9 above.  Also cited in F&C
Alternative Investments (Holdings) Ltd v Barthelemy [2011] EWHC 1731 (Ch), [2012] Ch 613
(Sales J) at [229].

209 Asplin J’s comment at [228] was cited by Morgan J in the BA case: British Airways PLC v
Airways Pension Scheme Trustee Ltd [2017] EWHC 1191 (Ch) at [490].
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promote the purpose for which the trust was created, I agree. As Lord Nicholls pointed out,
first it is necessary to determine the purpose of the trust itself and the benefits which the
beneficiaries are intended to receive before being in a position to decide whether a proposed
course is in the best interests of those beneficiaries.

…

[231] I also agree with [Counsel] in relation to the relevance of the principles in Edge v
Pensions Ombudsman and that there is no indicator in that case that the Employer's financial
interests are only relevant to the extent that the members are interested in the Employer's
financial health. Although that case involved the manner in which an actuarial surplus should
be dealt with, it should also be borne in mind that the Employer was not an express object of
the power relating to surplus. Nevertheless, it is quite clear from the extracts from the
judgment of Chadwick LJ to which I have referred, that it was considered perfectly legitimate
to consider the interests of the Employers in that case and that the continued viability of the
Employers was something which the trustees were entitled to promote.”

Nugee J lecture

15.8 Christopher Nugee210 commented (extra-judicially) in his 2015 APL lecture
“The Duties of Pension Scheme Trustees to the Employer - Revisited”211:

“First, although (as pointed out by my father) the primary duty of pension fund trustees, as it is
of all trustees, is to obey the trust deed, or in other words to make the payments due under the
rules to the beneficiaries entitled to them, pension trusts inevitably confer on the trustees a
large number of powers (and statute confers some more).  When asking how trustees should
exercise their powers, the starting point is to ask for what purpose the powers were conferred,
as it is ‘trite law’ that powers must be exercised for the purposes for which they were
conferred, and not for any extraneous or ulterior purpose.212  That may require quite a careful
analysis in the particular case of what the purposes are for which the particular power was
conferred.”

15.9 Nugee J went on to look at the cases and in particular Asplin J’s judgment in
MNRPF, finishing:

“Needless to say this is an approach which I entirely agree with.  I suggest that it finally puts
to rest (at any rate at the High Court level – I do not believe there is any intention to appeal)
the notion that pension scheme trustees have no business concerning themselves with the
interests of employers, or have a paramount duty to act in the best interests of the members
which would make any such attempt to take the employers’ interests into account improper.  I
hope you will agree that it is also a neat vindication of many of the views articulated by my
father 17 years ago.”

Not prescriptive duty?

15.10 In Australia, we can sometimes see what looks like a similar approach – for
example in Pilmer v The Duke Group (in Liq)213 McHugh, Gummow, Hayne and
Callinan JJ held:

“ …. there is not imposed upon fiduciaries a quasi-tortious duty to act solely in the best
interests of their principals”.

210 The son of Edward Nugee QC.
211 (2015) 29 TLI 59.
212 Re Courage Group’s Pension Schemes [1987] 1 WLR 495 at 505E per Millett J.
213 [2001] HCA 31, (2001) 207 CLR 165 at [74].
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15.11 But this may well reflect a desire by the Australian courts to limit the ambit of
general fiduciary duties (ie to be prescriptive and not proscriptive and so limited by
duties not to act with a conflict of interest etc214). But this cannot be thought to
remove all positive duties on all fiduciaries.  For example trustees and directors can
have a positive duty to act in some cases (whether this is then categorised as a
fiduciary duty instead of a general trust or equitable duty is a different issue).

15.12 In Sharp v Blank215 Nugee J struck out claims made by shareholders against
directors of a bank that those directors owed fiduciary duties to the shareholder in
relation to their vote to approve a take-over by the bank.  Nugee J held that directors
only owe fiduciary duties to shareholders in special circumstances (at [9]):

“The general principles are well established:

(1) The directors of a company owe fiduciary duties to the company. …..

(2) But in general the directors do not, solely by virtue of their office of director, owe
fiduciary duties to the shareholders, collectively or individually: Peskin v Anderson at [29] and
Handley JA in the New South Wales Court of Appeal in Brunninghausen v Glavanics (1999)
32 ACSR 294 at [40]”

But it was admitted in this case (see [6]) that the directors did owe some limited duties
in relation to provision of information to the shareholders (called the ‘sufficient
information duty’).

15.13 Nugee J referred to an element of the claim that there was “a duty to act in the
best interests of the Claimants and to prevent them from suffering loss”, holding that
“That duty cannot in my judgment be derived from the sufficient information duty.”.
Nugee J held (at [23]):

“[counsel] also objected to this duty on the basis that fiduciary duties are always proscriptive
not prescriptive, citing Breen v Williams [1997] 1 LRC 2121 at 250-1 and Pilmer v Duke
Group Ltd (in liquidation) [2001] 2 BCLC 773 at [69]-[83], both decisions of the High Court
of Australia. I do not intend to embark on a discussion of this point, which seems to me to
raise quite difficult issues – for example express trustees (who are certainly fiduciaries) are in
some respects under a positive duty to act in the best interests of their beneficiaries, and one
would have thought this was an example of a prescriptive fiduciary duty; it is sufficient to say,
as I have, that whatever the scope of the sufficient information duty it does not extend to a
positive duty to act in the best interests of the shareholders or prevent them from suffering
loss.”

15.14 In Canada, the Supreme Court of Canada has held that a duty to act in the best
interests of the beneficiary “does not provide a workable basis for assigning legal
liability and instead formulated loyalty as requiring that the fiduciary not put his own
or others’ interests ahead of those of the beneficiary”: KLB v British Columbia216.

214 See Kelvin F K Low ‘Fiduciary Duties: the Case for Prescription’ (2016) 30 TLI 3.
215 [2015] EWHC 3220 (Ch) (Nugee J).
216 [2003] 2 SCR 403; 230 DLR (4th) 513 at [46] and [49] – see 37 below.  This case was cited

by Lionel Smith ‘Fiduciary relationships: ensuring the loyal exercise of judgement on behalf
of another’ (2014) 130 LQR 608. See also Lionel Smith’s chapter ‘Can we be obliged to be
selfless’ in Philosophical Foundations of Fiduciary Law (Gold and Miller eds, 2014, OUP).
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15.15 This seems to me to be the right approach, for the reasons stated in those
cases.  Indeed a number of other reasons can be given (see below).

16. EXPRESS CONTRACTUAL DUTY? - FISH V DRESDNER KLEINWORT

16.1 In Fish v Dresdner Kleinwort Ltd217 Jack J considered a claim where there was
an express “best interests” duty in the contract between the employer and a director.
Generally it was treated as being the same as the implied fiduciary duty that a director
owes anyway.

16.2 The employees were claiming that the employer should pay bonuses that had
been included in the contract:

“[1] The five claimants are former employees of the defendants. …. They have each brought
actions to recover bonus payments and severance payments totalling €12.6 million, which the
defendants agreed to pay them. They seek summary judgment under Part 24 of the CPR. The
sole defence that is raised is that, in short, it is contrary to duties of good faith owed by the
claimants to the defendants for them to insist on payment of the sums in question in the
context of the recent financial history of the defendants' group.”

16.3 One clause (in the termination agreement signed by the employees) provided
that the arrangements were conditional upon (my underlining):

“[11] … Mr Stratis Hatzistefanis' continued employment with the employer and secondment
with the secondment company until the termination date and Mr Stratis Hatzistefanis at all
times acting in the best interests of the secondment company and the employer and in
accordance with the express and implied duties of his contract of employment and secondment
agreement to the satisfaction of the secondment company and the employer;”

16.4 The employer’s defence to the employee’s claim for the agreed sums under the
contract was that the best interests duty required the employees to agree to waive their
right to relevant bonuses:

“15 The crucial provision on which the defendants rely drawn from the term sheets and made
a condition of the right to severance pay in the termination agreements is that in condition 3,
that the employee 'shall at all times act in the best interests of' Dresdner Kleinwort Ltd.

…..

“18 Following the realisation in January 2009 of the dire position of Dresdner Bank AG its
new management decided that the bonuses for 2008 should be very substantially reduced. The
bonus pool was cut by 90%. Mr Guetter and Mr Iberrakene had been put on garden leave on
12 January. Mr Hatzistefanis's employment had been terminated on 13 January. Mr Taleghani
had also been put on garden leave on 12 January. On 20 February a letter was sent to each
claimant asking them to give up their bonuses. It read:

'I am sure that you are by now aware that the bank has decided it is in the best
interests of DKIB, Dresdner and Commerzbank AG that no 2008 bonuses, whether
contractual or discretionary, will be paid to 2008/2009 ExCo members. In current
circumstances the bank considers that is an appropriate and necessary step, and in
accordance with the express and implied duties of employment in such roles. The
bank is writing to confirm that you are also bound to act in the best interests of
DKIB, and that this affects the 2008 bonus of which you were informed by letter
dated 18 August 2008 and the provisional discretionary bonus for 2008 of which you

217 [2009] EWHC 2246 (QB), [2009] IRLR 1035 (Jack J).
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were informed on 19 December 2008, which will not be paid. Please confirm your
understanding and acceptance of this position by signing and returning the enclosed
copy of this letter by no later than 3 March 2009.

Given the scale of losses made by DKIB, the bank expects all current and former
ExCo members to act responsibly, to take responsibility and to exhibit leadership,
regardless of individual interest.'

The letters provided for them to be countersigned in acceptance by their recipients. The
claimants did not do so.”

16.5 Jack J rejected this defence and gave summary judgment against the employer.
Jack J held that the express “best interests” provision and any similar fiduciary duty
did not require the fiduciary to give up benefits properly contracted for.  He held:

“[27] … What is alleged here is that having made bargains which the claimants could properly
make, in the changed circumstances they should give up the benefits of those bargains because
it is in the best interests of the defendants that they do so and it is allegedly their duty as
fiduciaries to do all that is in the best interests of the defendants regardless of their own
interests.

[28] It is clear that a fiduciary may contract with his principal, and specifically an employee
who is in the position of a fiduciary may contract with his employer provided he makes full
disclosure and does not place himself in breach of any fiduciary duty. He is then entitled to the
benefit of the contract and there is no principle that provides that if subsequent events make
the bargain one which the employer would not have made had he foreseen those events, he
may require the fiduciary employee to release him. No case cited by [Counsel for the bank]
came anywhere near supporting such a proposition.”

16.6 Jack J cited Elias J in Nottingham University v Fishel218, who himself quoted
the passage already cited above from Mason J in the High Court of Australia in
Hospital Products Ltd v United States Surgical Corporation219:

“That contractual and fiduciary relationships may co-exist between the same parties has never
been doubted. Indeed, the existence of a basic contractual relationship has in many situations
provided a foundation for the erection of a fiduciary relationship. In these situations it is the
contractual foundation which is all important because it is the contract that regulates the basic
rights and liabilities of the parties. The fiduciary relationship, if it is to exist at all, must
accommodate itself to the terms of the contract so that it is consistent with and conforms to,
them. The fiduciary relationship cannot be superimposed upon the contract in such a way as to
alter the operation which the contract was intended to have according to its true construction.”

16.7 Jack J held that the fiduciary duty of the claimants must be moulded by the
relevant contracts, holding, at [31]:

“31 The quotation from the judgment of Mason J is of particular relevance here. The fiduciary
relationship must accommodate itself to the terms of the contract.”

16.8 The employer also claimed that the employees were bound by the implied duty
of trust and confidence to give up their bonuses.  This was also dismissed by Jack J.

218 [2000] IRLR 471 (Elias J).
219 [1984] 156 CLR 41 at 97.
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17. PROBLEMS WITH A LITERAL “BEST INTERESTS” DUTY

17.1 Aside from being very vague220, any purported “best interests” duty does not
work, if taken literally.  For the reasons given above (see 11 above) it is probably
never appropriate to view such a statement literally221 or outside its context.  But
having said that, the words used are the starting point and would normally be expected
to be applied absent some problem222.

17.2 If there was literally a ‘duty to act in the best interests of the beneficiaries’,
and this was taken literally then it could be used to:

(a) argue that it is a freestanding power – ie the trustee could take any action,
provided it could be supported by a ‘best interests’ claim; or

(b) argue that it overrides any limitations in the trust instrument (this seems
obviously wrong); or

(c) argue that it overrides any proper purpose limitation; or

(d) argue that an objective duty of care arises – it is better seen as subjective –
what did the trustees consider at the time would be likely to promote the
success of the trust?

(e) impose a duty that was impossible to meet – there would always be more that
a trustee could do; and

(f) impose a retrospective objective standard of whether or not the trustee board
has produced an outcome which it objectively turns out (in retrospect) to be in
the best interests of the trust or beneficiaries.

17.3 Discussing these in turn.

220 See KLB v British Columbia [2003] 2 SCR 403; 230 DLR (4th) 513 per McLachlin CJ at [46]
(discussed below) and James Edelman ‘When Do Fiduciary Duties Arise?’(2010) 126 LQR
302 at 322.  Also Geraint Thomas ‘The duty of trustees to act in the ‘best interests’ of their
beneficiaries’ (2008) 2 J Eq 177 at 178.

221 Geraint Thomas, ibid, at 185 (fn33) notes “It must be said that many commentators have
approached the decision in Cowan almost as if it were a biblical text and have dwelt on the
literal meaning of each word used, irrespective of context.”

This paper could be said to fall within such a ‘biblical’ approach, but does this in order to
show the context and that the literal meaning is not appropriate.  It also counters the ‘trite law’
statements appearing in some later judgments (see above).

222 This is perhaps similar to the rules on construction of contracts and trust instruments in the
recent line of Supreme Court decisions, including Rainy Sky SA v Kookmin Bank [2011]
UKSC 50, [2012] 1 All ER 1137, Arnold v Britton [2015] UKSC 36, [2015] AC 1619 and
Wood v Capita Insurance Services Ltd [2017] UKSC 24, [2017] 2 WLR 1095.
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18. (A) IS NOT A FREESTANDING DUTY ‘TO ACT’, BUT INSTEAD A LIMIT ON
POWERS

18.1 The caselaw referring to a ‘best interests duty’ often shortens this into a simple
‘duty to act’.  For example the cases cited at 2.3 above and Fulham Football Club Ltd
v Cabra Estates plc223 where the Court of Appeal held:

‘It is trite law that directors are under a duty to act bona fide in the interests of their company.’

18.2 This shortens even the statement of Megarry V-C in Cowan, where he did
refer to the duty of trustees to ‘exercise their powers’.  Omitting these words (and
perhaps any good faith wording) operates, as a literal matter, to extend the ‘duty’.  No
longer is it limited by reference to existing powers or to limits in the trust instrument
(see 19 below), but seems to allow a trustee to do whatever act he or she wants
(provided it meets the remaining best interests test).

18.3 The exercise of powers or discretions formulation is also clear in relation to
director duties from the oft cited statement by Lord Greene MR in Re Smith and
Fawcett Ltd224. Lord Greene MR said that directors must (my underlining):

'exercise their discretion bona fide in what they consider – not what a court
may consider – is in the interests of the company, and not for any collateral
purpose.'

18.4 There is no ‘exercise powers’ wording in the equivalent Companies Act
provision (s172, CA 2006 – see 30 below), but it does appear in most of the
Australian legislation (see 33 below).

18.5 The test arises in most cases in relation to the exercise of a power – so often,
in context, this limitation (to powers or discretions) is implied.

18.6 Exercise of powers or discretion limits apply in other statutes.  For example
the Charities Act provisions (eg s105, s280, Charities Act 2011) contain a requirement
if the trustees “are satisfied that it is expedient in the interests of the charity” are
referring to use of a specific power under the Act.  Similarly, section 37 of the
Pensions Act 1995 restricts payment of surplus out of a pension scheme to an
employer.  This can take place only if exercised by the trustees (s37(2)(a)) and if “the
trustees are satisfied that it is in the interests of the members that the power is
exercised in the manner proposed” (s37(3)(d)).

18.7 It is worth repeating what Paul Finn said in ‘Fiduciary Obligations’225 that the
fiduciary obligation looks to be how (subjectively) powers are exercised (underlining
mine):

“27 In formulating and in commenting on the fiduciary obligation the courts have spoken only
in large and general terms. What is clear is that they have in fact imposed a general obligation
on fiduciaries - an obligation to act "in the interests of" or "for the benefit of" their

223 [1994] 1 BCLC 363 at 392 (Neill LJ giving the judgment of the court).
224 [1942] 1 All ER 542, CA. See also 12.14 above.
225 1977, The Law Book Company, at [81].
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beneficiaries – and that this obligation sets the ring to the fiduciary’s freedom of action in his
office. The general comments of the judges made equally clear to what end he must bend his
exertions – the service of his beneficiaries’ interests. But the very generality of the terms used
to express the fiduciary obligation has meant that they, themselves, provide no immediate
yardstick against which to measure the propriety or impropriety of a fiduciary’s actions in a
particular case. It is one thing to oblige a fiduciary to act honestly in what he believes to be the
interests of his beneficiaries. It is quite another to attempt to use that formula alone as the
criterion on which to base judicial review.”

19. (B) DOES NOT OVERRIDE LIMITATIONS IN THE TRUST INSTRUMENT

19.1 A literal best interests duty would seem to confer a general power on the
trustee or director and to override any limitations in the trust instrument (or company
constitution).

19.2 But this is obviously wrong – for example it would not allow a trustee to
invest in land if the investment power in the trust instrument prohibited such
investment, nor can the trustee use such an implied duty to not perform a non-
discretionary obligation under the trust or scheme – for example to:

· prevent a beneficiary exercising an option or right under the trust eg to
exercise a statutory transfer right - Hughes v Royal London Mutual
Insurance Society Ltd226; or

· not call a meeting as required under the terms of the trust: Pikos v
Territory Homes227; or

· not pay tax228; or

· allow the trustee to carry out an action not authorised by the trust
instrument or statute – see eg the Halcrow case, Pollock v Reed229.

Oceanic Steam Navigation Co (1880)

19.3 A quite old example of this appears from the decision of the Court of Appeal
in 1880 in Oceanic Steam Navigation Co v Sutherberry230. The administrator of the

226 [2016] EWHC 319 (Ch) (Morgan J).
227 Pikos Holdings (Northern Territory) Pty Ltd v Territory Homes Pty Ltd [1997] NTSC 30

(Kearney J), noted in (1998) 12 TLI 44.  Kearney J (in the Supreme Court of the Northern
Territory of Australia) held the trustee of a unit trust to be in breach of trust when it failed to
call a meeting of unit holders following a requisition by the 20% required under the trust deed.
It was no defence that the trustee considered that a meeting would not be in the best interests
of the unit holders.

228 Eg in an insolvency context, Lord Hoffmann’s comments on a liquidator’s obligation to pay
(as an expense) tax as required by the Insolvency Rules 1986 in Re Toshoku Finance UK plc,
Kahn v IRC [2002] UKHL 6, [2002] 3 All ER 961 at [17] and [30].

229 [2015] EWHC 3685 (Ch) (Asplin J): proposal to transfer benefits would have been approved
as being reasonable and proper, but not allowed as being contrary to the restrictions in the
pensions legislation (reg 12, Occupational Pension Schemes (Preservation of Benefit)
Regulations 1991, SI 1991/167).

230 (1880) 16 ChD 236, CA.  An unreserved judgment.  Discussed in David Pollard ‘Trustees and
fiduciaries: the limits on any "no fetter" rule’ (2014) 28 TLI 105 at 114.
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estate of his intestate father, granted in 1873 to Oceanic an underlease of some
leasehold property within the estate (this was allowed under the terms of the estate).
As part of the underlease, the son also granted Oceanic an option (right of first
refusal) to buy the leasehold interest over a seven year period.  Oceanic erected some
buildings on the land and then, in 1878 tried to exercise the option.

19.4 The Court of Appeal, in an unreserved judgment, upheld the first instance
decision that the option was not binding on the estate and was made in breach of trust,
so a claim by Oceanic for specific performance of the agreement failed.

Sir George Jessel MR held:

“…. but the question is not whether this was a proper rent, but whether it was right to insert an
option of purchase so as to fetter the exercise of the trust for sale by preventing the
administrator from selling the property to any one but the Plaintiffs for a period of seven years
at a price then fixed.  It appears to me that it would be dangerous to hold that an administrator
could do this, a mere trustee whose duty was to sell within a reasonable time”231;

James LJ held:

“In my opinion it would be most dangerous if a trustee could enter into a contract for sale
binding the estate for some years afterwards, whatever might be the alteration in the value of
the property.”232

19.5 It is noticeable that the Court of Appeal considered this a “hard case”233 and
one decided “with reluctance”234.  The Court of Appeal cited no authority, and did not
even need to call on counsel for the next of kin in reaching its decision.  The Court of
Appeal considered that it was not relevant that “the price fixed was a fair one at the
time”235 or that the bargain that the son/administrator had made “was the best that
could have been made under the circumstances”236 or that Oceanic would lose the
benefit of the buildings that it had put up on the land.

19.6 We can contrast this with the statutory power in section 105 of the Charities
Act 2011 for charity trustees to be able to act outside their powers if this is “expedient
in the interests of the charity” and the Charity Commission agrees237.  This is an
express statutory power for charities only (and noticeably refers to the “interests of the
charity” and not the beneficiaries –see further the discussion at 28 below).

231 (1880) 16 ChD 236, Jessel MR at p243.
232 (1880) 16 ChD 236, James LJ at p245.
233 (1880) 16 ChD 236, James LJ at p244.
234 (1880) 16 ChD 236, Jessel MR at p244.
235 (1880) 16 ChD 236, Jessel MR at p244.
236 (1880) 16 ChD 236, Lush LJ at p245.
237 See the Law Commission Report ‘Technical Issues in Charity Law’ (Law Com No 375,

September 2017) at 10.54.  Also the paper by Mark Atkinson ‘Goalkeepers are different. What
about pension scheme trustees?’ (APL conference November 2002) (2003) 17 TLI 25 at 32,
contrasting the position of pension scheme trustees with charity trustees in the light of the
Charity Commissioners’ power to sanction actions “that the charity trustees believe are in the
best interests of their beneficiaries” under the previous provisions in sections 26 and 29,
Charities Act 1993.
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19.7 Paul Finn commented in ‘Fiduciary Obligations’238 that the fiduciary
obligation does not act to enlarge the relevant powers, instead it imposes constraints
on them:

“The fiduciary’s obligation is not itself an overriding and independent source of power. If a
fiduciary acts beyond the powers of his office he cannot justify his actions by saying that he
was in fact acting in his beneficiaries’ interests, even though he has acted with perfectly good
intention and with a desire to do his best for them.239  The obligation helps to mark off the
boundaries to his freedom within his powers – it does not enlarge them.”

20. (C) DOES NOT OVERRIDE THE PROPER PURPOSES TEST

20.1 A best interests duty clearly does not override any proper purpose
limitation240.  For example in the recent Supreme Court decision on proper purposes,
Eclairs241 Lord Sumption cited Hogg v Cramphorn Ltd242 where:

“Buckley J held that the directors' powers to issue shares could not properly be
exercised for the purpose of defeating an unwelcome takeover bid, even if the board
was genuinely convinced, as the current management of a company commonly is,
that the continuance of its own stewardship was in the company's interest. The
company's interest was an additional and not an alternative test for the propriety of a
board resolution.”

20.2 See also Howard Smith Ltd v Ampol Ltd243 (directors argued that issue of
shares was in the company’s best interests, but the Privy Council invalidated the share
issue on the proper purpose ground).

20.3 In a pensions context both Knox J in Hillsdown and Henderson J in ITS v
Hope made the same point.  Thus Knox J in Hillsdown Holdings plc v Pensions
Ombudsman244:

238 1977, The Law Book Company, at [81].
239 See Re Wreck Recovery & Salvage Co (1888) 15 ChD 353 (Liquidator), Ellis v Barker (1871)

LR 7 Ch App 104 (Trustee), Niemann v Niemann (1879) 43 ChD 198 (Receiver), Irvine v
Union Bank of Australia (1877) 2 App Cas 366 (Directors) and Vacuum Oil Co v Wilshire
(1945) 72 CLR 319 (Executor).

240 In ‘An Analysis of the Proper Purpose Rule’ (1998) 10 Bond LR 164, Saul Fridman argued (at
167 and 182) that the proper purpose test was not necessary but could instead be subsumed
within a best interests test.  This seems to have been superseded by the express statutory duties
(at least in the UK) and the clear statements in Eclairs and Howard Smith v Ampol to the
effect that the proper purposes test applies even where the trustees/board of directors think
they are acting in the  best interest of the company.  If anything, following MNRPF, any best
interest test now seems to be part of the proper purposes test.

The position may differ in Canada, where a best interests test is preferred: Teck Corpn Ltd v
Millar (1972) 33 DLR (3d) 288.  Cited for this in Marcus Haywood ‘Duty to act within
powers’ chapter 11 in Company Directors: Duties liabilities and remedies (Simon Mortimore
ed, 2nd ed, 2013, OUP) at p249.

241 Eclairs Group Ltd v JKX Oil & Gas plc [2015] UKSC 71, [2016] 3 All ER 641 at [16].
242 [1967] 1 Ch 254 (Buckley J).
243 [1974] AC 821 at 834G, PC.
244 [1997] 1 All ER 862 (Knox J) at 884.
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“In my view, the Pensions Ombudsman had ample material before him upon which to
conclude that to transfer the entire assets of the fund to another set of trustees by a transaction
which was ineffectual because it amounted to an exercise of a power at least in part for a
collateral and unauthorised purpose was an act of maladministration although it was done with
the advice and concurrence of an appropriately experienced solicitor. I do not consider that
there is a conflict between that conclusion of the Pensions Ombudsman and his finding that
the FMC trustee acted in the best interests of the members of the FMC scheme because that
latter finding was in my view directed at an appreciation of what the FMC trustee was trying
to do.”

20.4 Similarly Henderson J (as he then was) in ITS v Hope245:

“Nor is it a good answer to an allegation of improper purpose that the donee is acting in what
he or she believes to be the best interests of those affected by the exercise of the power, or
even that the proposed exercise would demonstrably be for their benefit. As Lord Wilberforce
said in Howard Smith Ltd v Ampol Ltd, at 834G:

“pleas to this effect have invariably been rejected … - just as trustees who buy trust
property are not permitted to assert that they paid a good price.”

21. (D) SHOULD BE SEEN AS SUBJECTIVE – WHAT DID THE TRUSTEE BOARD
CONSIDER AT THE TIME WOULD BE LIKELY TO PROMOTE THE SUCCESS OF THE
TRUST?

21.1 It seems clear that any best interests duty is not meant to be objective in its
outcome – ie that a best outcome must be achieved.  If this did apply, it would amount
to a retrospective standard of care (see 23 below) and would be inconsistent with the
equivalent line of caselaw on director’s duties.

21.2 This subjective nature of the duty in relation to directors was made clear in Re
Smith and Fawcett Ltd246 where Lord Greene MR said that directors must:

'exercise their discretion bona fide in what they consider – not what a court may consider – is
in the interests of the company, and not for any collateral purpose.'

21.3 More recently in Regentcrest plc (in liq) v Cohen247 Jonathan Parker J
followed this approach and held:

“The nature of a director’s fiduciary duty

[120] The duty imposed on directors to act bona fide in the interests of the company is a
subjective one (see Palmer’s Company Law para 8.508). The question is not whether, viewed
objectively by the court, the particular act or omission which is challenged was in fact in the
interests of the company; still less is the question whether the court, had it been in the position
of the director at the relevant time, might have acted differently. Rather, the question is

245 Independent Trustee Services Ltd v Hope [2009] EWHC 2810 (Ch), [2010] ICR 553
(Henderson J) at [79].  Noted by David Fox [2010] CLJ 240.

246 [1942] 1 All ER 542, CA. See also 12.14 above.
247 [2001] 2 BCLC 80 (Jonathan Parker J). Applied on this subjective test point in Madoff

Securities International Ltd (in liq) v Raven [2013] EWHC 3147 (Comm) (Popplewell J) at
[190]; GHLM Trading Ltd v Maroo [2012] EWHC 61 (Ch), [2012] 2 BCLC 369 (Newey J) at
[194]; Roberts v Frohlich [2011] EWHC 257 (Ch), [2011] 2 BCLC 625 (Norris J) at [84]; and
Extrasure Travel Insurances Ltd v Scattergood [2002] EWHC 3093 (Ch), [2003] 1 BCLC 598
(Jonathan Crow sitting as deputy judge) at [90].
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whether the director honestly believed that his act or omission was in the interests of the
company. The issue is as to the director’s state of mind. No doubt, where it is clear that the act
or omission under challenge resulted in substantial detriment to the company, the director will
have a harder task persuading the court that he honestly believed it to be in the company’s
interest; but that does not detract from the subjective nature of the test.

[121] As Lord Greene MR put it in Re Smith & Fawcett Ltd [1942] Ch 304 at 306:

‘The principles to be applied in cases where the articles of association of a company
confer a discretion on directors … are, for present purposes, free from doubt. They
must exercise their discretion bona fide in what they consider—not what a court may
consider—to be in the interests of the company, and not for any collateral purpose.’
(My emphasis.)

[122] To similar effect is the following passage from the judgment of Millett LJ in Bristol and
West Building Society v Mothew (t/a Stapley & Co) [1998] Ch 1 at 18:

‘The various obligations of a fiduciary merely reflect different aspects of his core
duties of loyalty and fidelity. Breach of fiduciary obligation, therefore, connotes
disloyalty or infidelity. Mere incompetence is not enough. A servant who loyally
does his incompetent best for his master is not unfaithful and is not guilty of a breach
of fiduciary duty.’

[123] The position is different where a power conferred on a director is used for a collateral
purpose. In such circumstances it matters not whether the director honestly believed that in
exercising the power as he did he was acting in the interests of the company; the power having
been exercised for an improper purpose, its exercise will be liable to be set aside (see, eg,
Hogg v Cramphorn Ltd [1967] Ch 254). However, it has not been contended that that principle
applies in the instant case.”

21.4 Regentcrest was followed in GHLM Trading Ltd v Maroo248 by Newey J (as
he then was) commenting:

“[194] Two points of relevance seem to me to flow from the Court of Appeal's analysis in
Item Software v Fassihi. The first derives from the fact that the duty of good faith focuses on a
fiduciary's subjective intentions.”

[Newey J then quoted Jonathan Parker J in Regentcrest plc v Cohen [2001] 2
BCLC 80 at [120] (cited above)].

Newey J continued:

“Accordingly, a company complaining of a director's failure to disclose a matter must, I think,
establish that the fiduciary subjectively concluded that disclosure was in his company's
interests or, at least, that the director would have so concluded had he been acting in good
faith.”

21.5 Such a subjective approach must be right.  Issues on best outcome etc are best
left to the usual duty of care, subject to the usual residual objective standard of
whether the trustee is acting perversely or irrationally or as no reasonable trustee
would act – ie the equivalent of the Wednesbury test249.

248

249 See Braganza v BP Shipping Ltd [2015] UKSC 17 per Lady Hale at [18] (a decision looking at
a decision by an employer); Newey J (as he then was) extra judicially in Constraints on the
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21.6 In Re Charterhouse Capital Ltd250, the Court of Appeal (dealing with a case
on the limits of shareholder power when amending articles of association – see 12.24
above).  Etherton C (as he then was) included a largely subjective test in his points (3)
and (4):

“(3) It is for the shareholders, and not the court, to say whether an alteration of the articles is
for the benefit of the company but it will not be for the benefit of the company if no
reasonable person would consider it to be such: Shuttleworth [1927] 2 KB 9 at 18–19, 23–24,
26–27; Peters’ American Delicacy Co (1939) 61 CLR 457 at 488.

(4) The view of shareholders acting in good faith that a proposed alteration of the articles is
for the benefit of the company, and which cannot be said to be a view which no reasonable
person could hold, is not impugned by the fact that one or more of the shareholders was
actually acting under some mistake of fact or lack of knowledge or understanding: Peters’
American Delicacy Co (1939) 61 CLR 457 at 491. In other words, the court will not
investigate the quality of the subjective views of such shareholders.”

21.7 The statutory powers in section 105 of the Charities Act 2011 for charity
trustees to be able to act outside their powers if this is “expedient in the interests of
the charity” and the Charity Commission agrees251 mentioned earlier (see above) is
also relevant here.

21.8 In Australia there is a statutory best interests duty as well (s181, Corporations
Act).  In the case In the matter of Central Management (NSW) Pty Ltd252 Black J
recently commented that are differing views in Australia as to whether this duty is
subject to a subjective standard.  He held:

“44. The Plaintiffs also plead breach of s 181(1) of the Corporations Act and a fiduciary
duty to exercise Mr Henderson’s powers in good faith in the Company’s best interests and for
a proper purpose (PC [21]). Section 181 of the Corporations Act requires a director or officer
of a corporation to exercise his or her powers and discharge his or her duties in good faith in
the best interests of the corporation and for a proper purpose. That section overlaps with a
director’s general law duties to act for proper purposes and in good faith and in the company’s
interests. It is not necessary here to address the differing views as to whether any part of that
duty is to be assessed by a subjective standard: Re Colorado Products Pty Ltd (in prov liq)
[2014] NSWSC 789; (2014) 101 ACSR 233 at [421]; Australian Securities and Investments
Commission v Drake (No 2) [2016] FCA 1552; (2016) 340 ALR 75; 118 ACSR 184; 117
ACSR 408 at [494]; Hart Security Australia Pty Ltd v Boucousis [2016] NSWCA 307; (2016)
339 ALR 659; 117 ACSR 408 at [75]; Australian Securities and Investments Commission v
Flugge [2016] VSC 779; (2016) 342 ALR 1 at [1980]ff.”

exercise of trustees’ powers, chapter 2 in Equity and Administration (P G Turner ed, 2016,
CUP) (note that the Supreme Court decision in Braganza was given after this chapter was
written); and Richard Nolan, Controlling Fiduciary Power [2009] CLJ 293.

250 Re Charterhouse Capital Ltd; Arbuthnott v Bonnyman [2015] EWCA Civ 536, [2015] 2
BCLC 627, per Etherton C at [90] (cited by Vos C in Dee Valley at [27]).

251 See the Law Commission Report ‘Technical Issues in Charity Law’ (Law Com No 375,
September 2017) at 10.54.  Also the paper by Mark Atkinson ‘Goalkeepers are different. What
about pension scheme trustees?’ (APL conference November 2002) (2003) 17 TLI 25 at 32,
contrasting the position of pension scheme trustees with charity trustees in the light of the
Charity Commissioners’ power to sanction actions “that the charity trustees believe are in the
best interests of their beneficiaries” under the previous provisions in sections 26 and 29,
Charities Act 1993.

252 [2017] NSWSC 1258 (Black J) at [44].
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21.9 In my view a subjective test is right here – it helps avoid the potential for a
very onerous best outcome duty and focuses on what the trustee or director (or
shareholder in an amendment case) should be aiming for.  It is consistent with the
subjective test used in the proper purpose limit (at least in England and Wales).

21.10 It can be met with the criticism that (rather like a good faith limit) it leaves the
actions of trustees and directors too far outside judicial control.  Someone could be
acting in good faith for what they consider to be the success of the trust or company,
but still acting totally unreasonably253.  I agree with this, but think that the controls (eg
points (3) and (4) of Etherton C in Charterhouse cited at 12.24 above) based on
Wednesbury unreasonableness, are becoming better settled following Braganza) are
appropriate to apply here, but are better seen as separate from (and additional to) any
best interest (or equivalent) duty.

22. (E) THERE IS ALWAYS MORE THAT THE TRUSTEE COULD DO

22.1 Lionel Smith has pointed out that a literal best interest duty would be
impossible to comply with fully – there could always be more that the trustee board
could do. He commented in a 2014 article254 (footnotes included):

“It is common to formulate the requirement of loyalty as a duty to act in the best interests of
the beneficiary255. But this immediately raises serious difficulties. An open-ended duty to act
in furtherance of the interests of another could not be a legal duty; it would be impossible to
say that it had been fulfilled, because a person could always do more to further the interests of
that other person. Faced with this difficulty, one commentator has suggested that while the
fiduciary duty to act in another’s best interests is "foundational", it is at the same time an
"imprecise notion" which embraces, but is not exhausted by, other duties256. Another has
concluded that there is no duty of loyalty as such; loyalty "is best understood as the
summation of the various doctrines that are applied peculiarly to fiduciaries, rather than as a
legal duty that is directly enforceable in its own right257."

22.2 Instead it is clear that a proper purpose test can apply.  This has its own
uncertainties258, but seems to me to be a much more logical and workable test.

253 See eg Cowan v Scargill [1985] Ch 270 at 289A: “this requirement is not discharged merely
by showing that the trustee has acted in good faith and with sincerity”.

254 Lionel Smith ‘Fiduciary relationships: ensuring the loyal exercise of judgement on behalf of
another’ (2014) 130 LQR 608.  See also his chapter ‘Can we be obliged to be selfless’ in
Philosophical Foundations of Fiduciary Law (Gold and Miller eds, 2014, OUP).

255 R. Sitkoff ‘The Economic Structure of Fiduciary Law’ (2011) 91 B.U.L. Rev. 1039 at 1043;
BCE Inc v 1976 Debentureholders 2008 SCC 69; [2008] 3 SCR 560 at [37]. Note however
that in another case, the Supreme Court of Canada held that a duty to act in the best interests
of the beneficiary "… does not provide a workable basis for assigning legal liability…" and
instead formulated loyalty as requiring that the fiduciary not put his own or others’ interests
ahead of those of the beneficiary: KLB v British Columbia [2003] 2 SCR 403; 230 DLR (4th)
513 at [46] and [49].

256 G. Thomas, ‘The Duty of Trustees to Act in the ‘Best Interests’ of Their Beneficiaries’ (2008)
2 J Eq 177 at 202–203.

257 M. Conaglen, Fiduciary Loyalty: Protecting the Due Performance of Non-Fiduciary Duties
(Oxford: Hart Publishing, 2010), at p.269.

258 See Pollard ‘Exercising Powers: Proper Purposes rather than Best Interests: Fiduciaries and
Eclairs’ (2016) 30 TLI 71.
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22.3 A duty to “act in the best interests” of the beneficiaries seems to me to require
(if construed literally) a trustee to rob a bank and give the money to the trust.  This is,
of course absurd.  Megarry V-C seems to have had this in mind to a degree in Cowan
v Scargill as he specifically held that the trustees “must of course obey the law”.

22.4 But even if what the trustees do is to be limited to lawful acts (and usually to
acts connected with the trust or company or on exercise of relevant powers), it would
still seem to require a trustee to give all of her money to the trust.

22.5 It may be thought that I am going too far – no-one would argue that any duty
extends beyond the scope of the relevant fiduciary role.  And yet there are cases in
which it has been argued that a fiduciary owes a best interest duty and so this must
modify other rights or duties.  Usually this argument fails – see for example:

(a) Fish v Dresdner Kleinwort259 (discussed at 16 above), where the bank argued
that the ‘best interests’ duty meant that relevant directors should give up their
contractual claims;

(b) Sargeant v National Westminster Bank260 where three executors (who were the
children of the testator) held the freehold of a farm and wanted to sell it.  Two
of them also held (in the personal capacity) agricultural tenancies and the farm
would realise more if these were given up.  The Court of Appeal held that they
did not have to give up the existing tenancies.  The case was mainly argued on
conflict issues, but if there had been a general “best interests” duty, why did it
not apply?

(c) How could trustees ever charge fees (even if authorised by the trust) or
exercise an indemnity or lien for liabilities they have incurred (which are
within the terms of the indemnity)?

22.6 Intriguingly a version of the last point has been raised in Australia by
reference to the statutory duties.  Joseph Campbell (extra-judicially) has commented
in a 2017 paper “Some aspects of the civil liability arising from a breach of duty by a
superannuation trustee”261 on the inter-relation of the statutory indemnity for
liabilities incurred in good faith with the statutory best interest duty and queried if this
would be allowed under the statutory best interest duty, although coming to the
conclusion that “on balance I do not think so”. This all looks odd to English eyes
(where in general we do not have the statutory complications applicable in Australia).

22.7 It could be argued that:

259 [2009] EWHC 2246 (QB), [2009] IRLR 1035 (Jack J).
260 (1990) 61 P & CR 518, CA.
261 Joe Campbell, Sydney Law School Legal Studies Research Paper (no 17/31), April 2017

(2017) 44 ABR 24, at 3.2.6.1 “Breach of section 52(2)(c) by claiming indemnity’. A paper
delivered at the 2017 Superannuation Conference in Australia.
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(a) it would be difficult to get trustees to serve if they could not charge fees or
exercise the indemnity262 and so allowing this would be in the beneficiaries’
best interest (but this seems unduly difficult to show); or

(b) the trustee board counts as a beneficiary when exercising such express
powers263, so the issue is not one of acting in the best interest of the
beneficiaries as a whole, but instead of rights as between beneficiaries (where
any best interests duty looks to have less to say – see 25 below).  But again
this seems artificial.

22.8 In England and Wales (where the statutory best interest obligations are very
limited), this all points to why a literal best interest duty does not work.  In Australia,
it seems best to try to resolve the position by statutory interpretation (for potentially
conflicting statutory provisions) or by construing the “best interests” duty as just
meaning no more than the common law duty (even though within a statute)264.

23. (F) LITERALLY WOULD IMPOSE A RETROSPECTIVE BEST OUTCOME
STANDARD

23.1 A literal “best interests” duty would impose an objective standard requiring
the trustee or company board to make a decision that had an outcome which it
objectively turns out (in retrospect) to have been in the best interests of the trust or
company or beneficiaries.  This would clearly impose too great a standard on trustees
and directors.  It would be fundamentally in conflict with the usual business judgment
test.

23.2 As an example:

(i) A duty to act (literally) in the best interests of beneficiaries of the trust
would mean that trustees, when (say) choosing investments could later
be measured as to how the investments have turned out.

(ii) So if the trustees were deciding to invest in shares and it later
transpired that Share A performed better than Share B, on a literal best
interests test this would mean that the trustees would be in breach of
duty – they have not in fact, as it later turned out, acted in the best
interests of the beneficiaries in that they have not achieved the desired
maximum financial return.

(iii) This is clearly much too strict a standard – it would transform trustees
in effect into guarantors.  But it would, as a matter of logic, be the

262 Eg the decision of Lord Hope in Governors of Dollar Academy v Lord Advocate 1995 SLT
596 (Lord Hope, CSOH) allowing an amendment to a trust to allow the trust to pay for trustee
insurance.

263 Eg the decisions of the Australian High Court in Chief Commissioner of Stamp Duties v
Buckle [1998] HCA 4, (1998) 192 CLR 226 and CPT Custodian Pty v Commissioner of State
Revenue [2005] HCA 52, (2005) 224 CLR 98 treating the trust fund as being one net of
liabilities recoverable from it, referred to as the “trustee’s superior beneficial interest’.

264 See Scott Donald ‘Best’ Interests? (2008) 2J Eq 245 at 257 (presumption of legal meaning)
and 260 (legislative context), taken with the later caselaw in Australia (discussed below).
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necessary outcome of an overriding literal “best interests” duty.  It is a
telling reason why there is no such overriding duty.

23.3 Caselaw has been consistently clear about the standard of care expected of
trustees and the time at which it is fixed.  Thus in Re Chapman265 Lindley LJ held:

“a trustee is not a surety, nor is he an insurer”.

And Lopes LJ held266:

“A trustee who is honest and reasonably competent is not to be held responsible for a mere
error in judgment when the question which he has to consider is whether a security of a class
authorized, but depreciated in value, should be retained or realized, provided he acts with
reasonable care, prudence, and circumspection.”

23.4 This passage from Lopes LJ in Chapman was cited by Brightman J in Bartlett
v Barclays Bank Trust Co Ltd267, going on:

“Nor must the court be astute to fix liability on a trustee who has committed no more than an
error of judgment, from which no business man, however prudent, can expect to be immune.”

23.5 At first instance in Nestle v National Westminster Bank Plc268, Hoffmann J (as
he then was) held:

“But in reviewing the conduct of trustees over a period of more than 60 years, one must be
careful not to endow the prudent trustee with prophetic vision or expect him to have ignored
the received wisdom of his time.”

Hoffmann J was upheld by the Court of Appeal269. No actionable loss even where
trustee bank failed properly to understand the scope of the investment power and more
equities would have done better than bonds270.

265 [1896] 2 Ch 763, CA per Lindley LJ at 775.
266 [1896] 2 Ch 763, CA per Lopes LJ at 778.
267 [1980] Ch 515, [1980] 1 All ER 139 at 150d.  In a slightly different context, more recently,

see also Lord Walker in Progress Property Company Ltd v Moorgarth Group Ltd [2010]
UKSC 55, [2011] 2 All ER 432 looking at whether a sale amounted to an improper return of
capital or a dividend.  He held at [29]:

“If the conclusion is that it was a genuine arm's length transaction then it will stand,
even if it may, with hindsight, appear to have been a bad bargain. If it was an
improper attempt to extract value by the pretence of an arm's length sale, it will be
held unlawful. But either conclusion will depend on a realistic assessment of all the
relevant facts, not simply a retrospective valuation exercise in isolation from all other
inquiries.”

268 (1988) 29 June, (1996) 10 TLI 113 (Hoffmann J) at 115.  Decision affirmed on appeal: [1994]
1 WLR 1260, CA.  Scott Donald commented in ‘Best’ interest? (2008) J Eq 245 at 249 that
the Nestle case, although being perhaps the leading modern case on trustee investment duties,
does not mention any ‘best interests’ duty.

Similarly neither did the Supreme Court in the later case on review of the exercise of trustee or
fiduciary powers, Pitt v Holt [2013] UKSC 26, [2013] 2 AC 108 and neither did the Australian
High Court in Finch v Telstra Super Pty Ltd [2010] HCA 36, (2010) 242 CLR 254 when
finding (at [30]) that superannuation trustees owe a more “intense” duty (compared to other
trustees) to make enquires and inform themselves when making a decision about a factual
matter (forming the opinion that the Member is unlikely ever to engage in "gainful Work").
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23.6 See also Jones v AMP Perpetual Trust Co Ltd [1994] 1 NZLR 690 (Thomas J)
at 707 citing Stark v United States Trust Company of New York (1978) 445 F Supp
670.

23.7 The Law Commission commented on this in its 2014 report on Fiduciary
Duties:

Law Commission:  “Fiduciary Duties of Investment Intermediaries” (Law Com no 350,
June 2014)

HINDSIGHT

3.81 It is tempting to judge trustees’ decisions with the benefit of hindsight. However, it is
clear that this is the wrong approach – the conduct of trustees is to be judged by reference to
the facts and circumstances existing at the time when the trustees had to act, and which were
known or ought to have been known by them at the time.157 As Mr Justice Megarry noted in
Duchess of Argyll v Beuselinck:

In this world, there are few things that could not have been done better with
hindsight. The advantages of hindsight include the benefit of having sufficient
indication of which of the many factors present are important and which are
unimportant. But hindsight is no touchstone of negligence. The standard of care to be
expected of a professional man must be based on events as they occur, in prospect,
and not in retrospect.158

3.82 This is especially important when the relevant decision was taken many years ago, and
when accepted practice differed from what is currently accepted. In Nestle v National
Westminster Bank, Mr Justice Hoffmann warned that:

In reviewing the conduct of trustees over a period of more than 60 years, one must be
careful not to endow the prudent trustee with prophetic vision or expect him to have
ignored the received wisdom of his time.159

157 Re Hurst (1892) 67 LT 96 at 99, by Lindley LJ.

158  [1972] 2 Lloyd’s Rep 172 at 185.

159  (1996) 10(4) Trust Law International 112 at 115

Mortgagees and Receivers

23.8 There are similarities here with the duty on a mortgagor or receiver exercising
a power of sale over charged property.  There is a duty to take reasonable care to

269 Nestle v National Westminster Bank plc [1994] 1 All ER 118, [1994] 1 WLR 1260, CA.
270 It looks to be difficult to find trustees in breach of their investment power, particularly where

they have taken advice.  For an example of such a finding of breach by a professional trustee,
see the New Zealand decision, Re Mulligan; Hampton v PGG Trust Ltd [1998] 1 NZLR 481
(Panckhurst J).  Note that this is another example of an investment case not mentioning
Cowan v Scargill or a ‘best interest’ duty.
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obtain the best price reasonably obtainable271 or a proper price (the two terms seem
synonymous272).

23.9 This is not an absolute duty to get the highest price available, instead it is
limited to applying in light of the circumstances at the time of sale.  Thus Patten J in
the receivership case, Bell v Long273 expressly held that the test could not be absolute
nor applied retrospectively:

“The characterisation of the duty in terms of obtaining a proper price is sometimes put in
terms of an obligation to obtain the best price reasonably obtainable at the time of sale. But it
is clear from the relevant authorities that this is not an adequate or accurate description of the
duty if applied retrospectively as an absolute test of liability regardless of the circumstances
prevailing when the decision was taken to sell and the marketing of the property was
embarked upon.”

Canada: KLB v British Columbia (2003)

23.10 Similarly in the 2003 Canadian case KLB v British Columbia274 the Supreme
Court discussed a best interest duty in the context of looking after a child.  It held that
a best interests test could not be an independent ground of liability, both because it
would be an outcomes test, regardless of fault at the time and because it does not
provide a workable standard to operate.  The reasoning resonates for trustees and
other decision makers.  McLachlin CJ held:

“[44] Parents should try to act in the best interests of their children. This goal underlies a
variety of doctrines in family law and liability law. However, thus far, failure to meet this goal
has not itself been elevated to an independent ground of liability at common law or equity.
There are good reasons for this.

[45] First, an obligation to do what is in the best interests of one’s child would seem to be a
form of result based liability, rather than liability based on faulty actions and omissions: such
an obligation would be breached whenever the result was that the best interests of the child
were not promoted, regardless of what steps had or had not been taken by the parent. Breach
of fiduciary duty, however, requires fault. It is not result-based liability, and the duty is not
breached simply because the best interests of a child have not in fact been promoted.
Moreover, a wrong of this type would not be ascertainable at the time that it was committed;
and a wrong must be so ascertainable if it is to found legal liability.

[46] Second, the simple injunction to act in the best interests of the child does not provide
parents with a workable standard by which to regulate conduct. It does not recommend
particular courses of conduct that they must engage in or not engage in, to avoid legal liability.
It is often unclear at the time which, among all of the possible actions that a parent could
perform, will best advance a child’s best interests.  Different parents have different ideas of
what particular actions or long-term strategies will accomplish this, all of which may be

271 Tse Kwong Lam v Wong Chit Sen [1983] 1 WLR 1349, PC per Lord Templeman at 1356 (and
see also at 1355).

272 See Salmon LJ in Cuckmere Brick Co Ltd v Mutual Finance Ltd [1971] Ch 949, [1971] Ch
949 at 966 and Jonathan Parker LJ in Michael v Miller [2004] EWCA Civ 282 at [131].  See
also Mortgage Express v Mardner [2004] EWCA Civ 1859 at [5]-[12].  There is a helpful
discussion by Richard Hooley in ‘Release Provisions in Intercreditor Agreements’ [2012] JBL
213 at 229 to 230.

273 [2008] EWHC 1273 (Ch), [2008] 2 BCLC 706 at [14].  Discussed by Richard Hooley in
‘Release Provisions in Intercreditor Agreements’ [2012] JBL 213 at 230.

274 [2003] 2 SCR 403, 230 DLR (4th) 513 per McLachlin CJ at [44].
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reasonable. And even once parents do sort this out, they may face the practical difficulty that
what they can do for their children is limited by their resources, their energy, their abilities and
the competing needs of their other children.  All this suggests that a simple injunction to act in
the best interests of the child, however laudable, does not provide a workable basis for
assigning legal liability, whether in negligence or for breach of fiduciary duty. It simply does
not provide a legal or justiciable standard.”

ASIC v Australian Property Custodian Holdings (2013)

23.11 More recently, in 2013, ASIC v Australian Property Custodian Holdings275

dealt with a statutory “best interest” duty in Australia imposed by legislation276 on a
relevant entity (RE) of a managed investment scheme. Murphy J held:

“[463] It is difficult to discern the outer boundaries of the best interests duty from the text of
the provisions alone. For example, the expression may be argued to indicate a requirement that
the RE meet the “highest” standard rather than just a high standard. It may also be argued to
set a requirement for the RE to obtain an objectively determined “best” outcome rather than
requiring the best efforts of the RE. I am disinclined to such a view because such meanings
may cause real difficulties for a trustee in performing his or her role. It is not clear to me how
in many common circumstances the “highest” standard is to be determined let alone met, or
how any requirement to achieve an objectively determined “best” outcome sits with the
general law obligation on a trustee to act with care, competence and caution. The language of
the statute alone does not make clear where the boundary lies and it is appropriate to consider
the meaning of the term under general law.

…..

[488] I do not though wish to be seen as accepting the proposition that to act in the members’
best interests a trustee must actually achieve the best outcome. A trustee is not required to be
prescient: Re Chapman [1896] 2 Ch 763 at 778; De Bruyne v Equitable Life Assurance Society
of the US [1990] USCA7 1116; 920 F.2d 457 (7th Cir. 1990) at 465; Nestle v National
Westminster Bank Plc [1994] 1 WLR 1260 at 1282.”

23.12 There are echoes of this in the recent Braganza277 decision in the Supreme
Court.  Thus Baroness Hale at [29]:

“It is of the essence of “Wednesbury reasonableness” (or “GCHQ rationality”) review to
consider the rationality of the decision-making process rather than to concentrate on the
outcome. Concentrating on the outcome runs the risk that the court will substitute its own
decision for that of the primary decision-maker.”

24. NOT A ‘PARAMOUNT’ DUTY

24.1 Megarry V-C referred, in Cowan v Scargill278, to the relevant best interest duty
as being ‘paramount’.

275 Australian Securities and Investments Commission v Australian Property Custodian Holdings
Ltd (No 3) [2013] FCA 1342 (Murphy J).  A statutory best interest duty does not extend the
common law duty on trustees - see Manglicmot v Commonwealth Bank Officers
Superannuation Corporation Pty Ltd [2011] NSWCA 204; 282 ALR 167 per Giles AJ at
[121] and Commonwealth Bank Officers Superannuation Corporation Pty Ltd v Beck [2016]
NSWCA 218 per Bathurst CJ at [136].

276 Part 5C of the Corporations Act 2001 (Cth), as prescribed in s601FC.
277 Braganza v BP Shipping Ltd [2015] UKSC 17, [2015] 1 WLR 1661.  Followed by the Court

of Appeal in IBM United Kingdom Holdings Ltd v Dalgleish [2017] EWCA Civ 1212 at [38]
and [226].
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24.2 It seems clear from the discussion above that this is best seen as not being an
argument that such a duty operates to override any inconsistent duty or obligation.
Instead, where the trustee is exercising a power, it operates to qualify how that power
is to be exercised.

24.3 The ‘paramount’ reference is misleading.  Instead it is better thought of as an
implied limitation (giving way to an express provision in suitable cases).  The other
descriptions used (eg ‘concertina’ or needing ‘supporting balustrades’) are better.

24.4 It is the case that a power or discretion may be unqualified in the relevant trust
instrument or constitution.  It may even be expressed as being “absolute”.  But it is
clear that this does not displace the usual implied fiduciary constraints – instead the
terms of the power go to the width or scope of the power (ie what investments can be
made) rather than how it is exercised279.

24.5 Nor does acting in the best interests of the relevant trust or company operate as
a defence to a breach of the duty to act for proper purposes (see Howard Smith v
Ampol280 and Eclairs281 and the pensions cases ITS v Hope282 and Hillsdown283) or
where there is a conflict of interest (see Regal (Hastings) Ltd v Gulliver284 and
Boardman v Phipps285).  So to that extent the duty is not “paramount”.

24.6 It seems that the proper approach is that carrying out the terms of the trust is in
the best interest of the beneficiaries.  In the Australian statutory context this seems to
be a way of making sense of some of the problems raised by the statute, but it does
seem to be another argument why statements of a common law best interests duty
does not have a literal meaning.

25. GIVES NO GUIDANCE ON WHO IS A BENEFICIARY/ HOW TO DECIDE BETWEEN
BENEFICIARIES

25.1 A duty to act in the best interests of the beneficiaries as a whole gives no
guidance to trustees about what to do where their decision impacts on some
beneficiaries more than others.  A simple example is a discretionary family trust
where the trustees have a power of advancement or choice between beneficiaries
among a class.  Obviously they are not obliged to treat each beneficiary equally – that
would negate the very purpose of the discretion.  An early example of the courts
allowing this approach is Re Charteris (see 28.17 below).

278 [1985] Ch 270 at 286H.  See 8 above.
279 See eg Margaret Beazley P in ‘Conflicts in Commercial Trusts’ (2017) 31 TLI 3 at 6 (cited at

5.5 above), citing Wilson v Metro Goldwyn Mayer (1980) 18 NSWLR 730 (Kearney J).
280 Howard Smith Ltd v Ampol Ltd [1974] AC 821, PC at 834G.
281 Eclairs Group Ltd v JKX Oil & Gas plc [2015] UKSC 71, [2016] 3 All ER 641.
282 Independent Trustee Services Ltd v Hope [2009] EWHC 2810 (Ch) (Henderson J) at [50],

citing Howard Smith v Ampol.
283 Hillsdown Holdings plc v Pensions Ombudsman [1997] 1 All ER 862 (Knox J) at 884.
284 [1967] 2 AC 134n, [1942] 1 All ER 378, HL at 137 and 143-5.
285 [1967] 2 AC 46, HL at 104, 105 and 123.
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25.2 Similar issues arise for pension trustees where the trustees make a decision
which benefits some beneficiaries of the scheme more than others.  For example Edge
v The Pensions Ombudsman involved a case where the trustees agreed with the
employer to make amendments that would increase benefits for some members more
than others.  The Pensions Ombudsman made a determination against the change, but
was robustly overturned first by Scott V-C and by the Court of Appeal.

25.3 Scott V-C commented286:

“In Cowan v Scargill [1985] Ch 270 at 286–287 Megarry V-C referred to 'the duty of trustees
to exercise their powers in the best interests of the present and future beneficiaries of the trust,
holding the scales impartially between different classes of beneficiaries'. This passage was
cited by the Pensions Ombudsman in para 39 of his determination. But Megarry V-C was
dealing with an issue regarding the exercise by pension fund trustees of an investment power.
He was not dealing with the exercise of a discretionary power to choose which beneficiaries,
or which classes of beneficiaries, should be the recipients of trust benefits. In relation to a
discretionary power of that character it is, in my opinion, meaningless to speak of a duty on
the trustees to act impartially. Trustees, when exercising a discretionary power to choose, must
of course not take into account irrelevant, irrational or improper factors. But, provided they
avoid doing so, they are entitled to choose and to prefer some beneficiaries over others.”

25.4 See also Gra-Ham Australia Pty Ltd v Perpetual Trustees WA Ltd287, a West
Australian decision in relation to a unit trust upholding a balanced approach between
beneficiaries.

25.5 Generally the formulation that refers to the best interest of the trust (or estate
or plan) is better in allowing individual beneficiaries to be preferred (as part of the
success of the trust).  Ultimately it is in the best interest of the trust that the trustees
pay the benefits and comply with the trust instrument.

26. SOME CASES AFTER COWAN

26.1 The issue of fiduciaries exercising powers has arisen of course after Cowan v
Scargill.  I mention four cases below as ones which do contain some references to an
‘interests of the beneficiaries’ rule, but not referring to Cowan v Scargill and dealing
with any relevant duty in a very loose way.

Hayim v Citibank (1987)

26.2 The Privy Council in Hayim v Citibank NA288 held that a Hong Kong trustee
was not in breach of duty when it delayed sale of a house on the basis of a clause in
the will (clause 10) allowing this in favour of the testator’s brother and sister, even
though they were not beneficiaries under the main US will.

26.3 Lord Templeman did comment (at 744B) that:

‘Without clause 10 the [Hong Kong trustee] would have owed a duty to the beneficiaries to
decide whether the house should be sold or retained in the interests of the beneficiaries.’

286 Edge v Pensions Ombudsman [1998] 2 All ER 547 (Scott V-C) at 567.  Upheld on appeal.
287 (1989) 1 WAR 65 at 92, [1992] PLR 193 (WA CA).  Cited by Scott Donald ‘Best’ interests?

(2008) 2 J Eq 245 at 268 (fn124).
288 [1987] 1 AC 730, PC.
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26.4 So it seems that clause 10 was enough to negate such a duty – perhaps making
the brother and sister into de facto beneficiaries?

26.5 It is noteworthy that the Privy Council did not refer to ‘best interests’, as
opposed to just ‘interests’, nor was Cowan v Scargill cited.

Bristol and West Building Society v Mothew (1996)

26.6 As already mentioned (see 6.13 above), the question of who is a fiduciary was
addressed by Millett LJ (as he then was) in Bristol & West Building Society v
Mothew289 a case involving a claim against a solicitor by his client.  He did not
initially refer to any duty to act in the ‘interests’ of the principal:

"A fiduciary is someone who has undertaken to act for or on behalf of another in a particular
matter in circumstances which give rise to a relationship of trust and confidence. The
distinguishing obligation of a fiduciary is the obligation of loyalty. The principal is entitled to
the single-minded loyalty of his fiduciary. This core liability has several facets. A fiduciary
must act in good faith; he must not make a profit out of his trust; he must not place himself in
a position where his duty and his interest may conflict; he may not act for his own benefit or
the benefit of a third person without the informed consent of his principal. This is not intended
to be an exhaustive list, but it is sufficient to indicate the nature of fiduciary obligations. They
are the defining characteristics of the fiduciary. As Dr. Finn pointed out in his classic work
Fiduciary Obligations (1977 ed. p. 2), he is not subject to fiduciary obligations because he is a
fiduciary; it is because he is subject to them that he is a fiduciary."

26.7 But later Millett LJ did refer to the need for a solicitor to act “in the interests
of” his principal.  He held (at 19D):

“Even if a fiduciary is properly acting for two principals with potentially conflicting interests
he must act in good faith in the interests of each and must not act with the intention of
furthering the interests of one principal to the prejudice of those of the other…”

26.8 It is noticeable that this comment is in the context of a potential conflict of
interests (and also refers to a requisite intention – so pointing to a subjective test).

26.9 It is noteworthy that Millett LJ did not refer in his judgment to ‘best
interests’290, as opposed to just ‘interests’, nor was Cowan v Scargill cited.

26.10 In the recent Supreme Court decision (on agents holding bribes on trust), FHR
European Ventures LLP v Mankarious291, Lord Neuberger summarised the decision of
Millett LJ in Mothew, but did not mention any ‘best interest’ requirement:

“[5] The following three principles are not in doubt, and they are taken from the classic
summary of the law in the judgment of Millett LJ (as he then was) in Bristol and West
Building Society v Mothew [1998] Ch 1 at 18. First, an agent owes a fiduciary duty to his
principal because he is 'someone who has undertaken to act for or on behalf of [his principal]
in a particular matter in circumstances which give rise to a relationship of trust and
confidence'. Secondly, as a result, an agent 'must not make a profit out of his trust' and 'must
not place himself in a position in which his duty and his interest may conflict'—and, as Lord

289 [1998] Ch 1 at p18.  Recently cited by Vos C in The Children's Investment Fund Foundation
(UK) v Attorney General [2017] EWHC 1379 (Ch) at [142].

290 Counsel had referred to a best interests duty on a solicitor – see page 5F.
291 FHR European Ventures LLP v Mankarious [2014] UKSC 45, [2015] AC 250.
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Upjohn pointed out in Boardman v Phipps [1967] 2 AC 46 at 123, the former proposition is
'part of the [latter] wider rule'. Thirdly, '[a] fiduciary who acts for two principals with
potentially conflicting interests without the informed consent of both is in breach of the
obligation of undivided loyalty; he puts himself in a position where his duty to one principal
may conflict with his duty to the other'. Because of the importance which equity attaches to
fiduciary duties, such 'informed consent' is only effective if it is given after 'full disclosure', to
quote Sir George Jessel MR in Dunne v English (1874) LR 18 Eq 524 at 533.”

This does not include any reference to a ‘best interests’ duty.

26.11 Similarly Ramsey J in John Youngs Insurance Services Ltd v Aviva Insurance
Service UK Ltd 292 identified the various principles, including, in relation to Mothew
that:

“(2) Not every breach of duty by a fiduciary is a breach of fiduciary duty : see Bristol and
West Building Society v Mothew at 16D;

(3) A fiduciary is someone who has undertaken to act for or on behalf of another in a
particular matter in circumstances which give rise to a relationship of trust and confidence.
The distinguishing obligation of a fiduciary is the obligation of loyalty. A fiduciary must act in
good faith; he must not make a profit out of his trust; he must not place himself in a position
where his duty and his interest may conflict; he may not act for his own benefit or the benefit
of a third person without the informed consent of his principal : see Bristol and West Building
Society v Mothew at 18B;”

Again no mention here of a best interests duty, instead a need to avoid conflict and not
act for his own benefit.

Armitage v Nurse (1997)

26.12 Armitage v Nurse293 was a case on the effect of an exclusion clause.  The
claim was by family members against trustees of a family trust, containing an
exclusion clause absolving the trustees from liability save for “actual fraud”.  Millett
LJ in the Court of Appeal gave the only judgment and held that this was effective to
exclude all liability save for dishonesty.  This included a discussion of the “irreducible
core” set of duties which cannot be excluded294.

26.13 Armitage is cited quite a lot on irreducible core issues in other cases295

including in the Privy Council296 and Australia297.

292 [2011] EWHC 1515 (TCC) (Ramsey J) at [94].  Cited as “A useful short summary of the
authorities” by Carr J in Fujitsu Services Ltd v IBM United Kingdom Ltd [2014] EWHC 752
(TCC) at [132].

293 Armitage v Nurse [1998] Ch 241 (CA).  Mentioned above at 6.14.
294 See Man Yip ‘The Commercial Context in Trust Law’ [2016] Conv 347, discussing Armitage

v Nurse and Citibank NA v MBIA Assurance SA [2007] EWCA Civ 11. See also Plan B
Trustees Ltd v Parker (No 2) [2013] WASC 216 (Edelman J) at [232] on “irreducible core”.

295 Eg Barnsley v Noble [2016] EWCA Civ 799, 19 ITELR 532.
296 Spread Trustee Co Ltd v Hutcheson [2011] UKPC 13, [2012] 2 AC 194 (Lady Hale and Lord

Kerr dissenting).
297 Eg ASIC v Citigroup Global Markets Australia Pty Ltd [2007] FCA 963 at [280]; Plan B

Trustees Ltd v Parker (No 2) [2013] WASC 216 (Edelman J) at [232] on “irreducible core”;
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26.14 Millett LJ (as he then was) gave the only reasoned judgment (with which
Hutchison and Hirst LJJ agreed).  In some places he referred to ‘the interests of the
beneficiaries’ – see the extracts below (my underlining):

At page 241E:

“It is the duty of a trustee to manage the trust property and deal with it in the interests of the
beneficiaries. If he acts in a way which he does not honestly believe is in their interests then he
is acting dishonestly. It does not matter whether he stands or thinks he stands to gain
personally from his actions. A trustee who acts with the intention of benefiting persons who
are not the objects of the trust is not the less dishonest because he does not intend to benefit
himself.”

At 252G:

“A trustee who is guilty of such conduct either consciously takes a risk that loss will result, or
is recklessly indifferent whether it will or not. If the risk eventuates he is personally liable. But
if he consciously takes the risk in good faith and with the best intentions, honestly believing
that the risk is one which ought to be taken in the interests of the beneficiaries, there is no
reason why he should not be protected by an exemption clause which excludes liability for
wilful default.”

And later at 253H

“I accept the submission made on behalf of Paula [the appellant beneficiary] that there is an
irreducible core of obligations owed by the trustees to the beneficiaries and enforceable by
them which is fundamental to the concept of a trust. If the beneficiaries have no rights
enforceable against the trustees there are no trusts. But I do not accept the further submission
that these core obligations include the duties of skill and care, prudence and diligence. The
duty of the trustees to perform the trusts honestly and in good faith for the benefit of the
beneficiaries is the minimum necessary to give substance to the trusts, but in my opinion it is
sufficient. As Mr Hill [Counsel for the trustees] pertinently pointed out in his able argument, a
trustee who relied on the presence of a trustee exemption clause to justify what he proposed to
do would thereby lose its protection: he would be acting recklessly in the proper sense of the
term.”

26.15 It is noteworthy that Millett LJ did not refer in his judgment to ‘best
interests”298, as opposed to just ‘interests’, nor was Cowan v Scargill cited.

26.16 In Walker v Stones299 Sir Christopher Slade commented on a point raised in
relation to Armitage v Nurse:

“This third proposition, though not expressly repeated, is reflected by necessary inference at
pp 49-52, 56 of the judgment, from which it is clear that Rattee J took the view that Mr Stones
could not be held to have acted dishonestly in relation to any of his conduct for which he is
attacked in these proceedings if he genuinely believed it to have been in the best interests of
the Bacchus trust beneficiaries.

Themis Holdings Pty Ltd v Canehire Pty Ltd [2014] QSC 38, 17 ITELR 75 (Philippides J) at
[217].

298 Save when quoting a pleading (at page 259C) in relation to a claim based on fraud and
considering the pleading to be “embarrassing”.

299 [2001] QB 902, CA at 938H.
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This third proposition, which is a crucially important feature of Mr Purle's argument on this
appeal, at first sight derives strong support from Millett LJ's dictum [1998] Ch 241, 251 that
"if they do so in good faith and in the honest belief that they are acting in the interests of the
beneficiaries their conduct is not fraudulent".”

26.17 In a later book chapter “Four Fiduciary Puzzles”300, James Edelman (still at
that stage an academic) was considering the irreducible core issues raised by
Millett LJ in Armitage v Nurse301.  He cited (at 304) Millett LJ’s comment (at 253-4)
that “the duties of the trustees to perform the trusts honestly and in good faith for the
benefit of the beneficiaries is the minimum necessary to give substance to the trusts”.

26.18 James Edelman went on (at 304):

“[Millett LJ] did not suggest that there was any separate loyalty duty of ‘honesty’ or ‘acting in
the beneficiary’s best interests’; indeed to have suggested so would have been contrary both to
authority and principle.(Fn)”

Fn:  As to the lack of any precise duty encompassed in the vague formulation "best interests",
see Edelman [‘When do Fiduciary Duties Arise?’ (2010) 126 LQR 302]. “As to authority see
Hayim v Citibank NA [1987] AC 730. It is also well established that a trust power to add to a
class of fixed beneficiaries is valid, even though the exercise of the power would often be
plainly contrary to the best interests of existing beneficiaries: Re Manisty’s Settlement [1974]
Ch 17.”

The comment in the footnote about changing beneficial interests illustrates the
problem with any “best interests” duty in distinguishing between beneficiaries.  Eg in
exercising a discretion from among beneficiaries as to who should benefit.  Megarry
V-C in Cowan v Scargill did include a reference to the relevant duty applying to
present and future beneficiaries.

Barthelemy (2011)

26.19 Sales J in F & C Alternative Investments (Holdings) Ltd v Barthelemy
(No 2)302 referred to a best interest duty (citing Mothew303), but went on to hold that
“The precise content of this duty in this particular context requires careful
assessment”:

‘[227] ….. A fiduciary is required to act in the best interests of his beneficiary (Millett LJ in
Mothew called this “the duty of good faith”: [1998] Ch at 18D). It is in relation to this
requirement that I have found the practical working through of the accommodation to be
achieved between the Defendants' self-interest and the interests of the LLP, on the one hand,
and the F&C representatives' role to promote and protect the interests of F&C and the interests
of the LLP, on the other, more difficult. The precise content of this duty in this particular
context requires careful assessment.”

26.20 It is noteworthy that Millett LJ did not in fact use the term “best interests” in
his judgment in Mothew.

300 Chapter 13 in ‘Exploring Private Law’ (Elise Bant and Matthew Harding eds, 2010, CUP).
301 [1998] Ch 241, CA.
302 [2011] EWHC 1731 (Ch), [2012] Ch 613 (Sales J) at [227].
303 Bristol and West Building Society v Mothew [1998] Ch 1 (CA).
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27. ‘BEST INTERESTS’ OR JUST ‘INTERESTS’?

27.1 Many judgments just refer to acting in the ‘interests’ of beneficiaries and do
not say “best interests”.  Examples (as noted above) are the decisions of Millett LJ in
both Mothew and Armitage v Nurse.

27.2 More recent examples are:

(a) Newey J in Brudenell-Bruce v Moore304:

“It is incumbent on trustees to exercise their administrative powers in the
interests of the trust's beneficiaries.”; and

(b) Similarly Newey J in Breakspear v Ackland305, dealing with disclosure of a
settlor’s letter of wishes and deciding that disclosure was in the discretion
conferred on the trustees, but was exercisable:

“in the interests of the beneficiaries and the sound administration of the trust”.

27.3 So why was the term ‘best’ used in Cowan v Scargill and repeated in other
cases (and some legislation306)?  If the relevant duty is (as I argue above) based on a
subjective test and looking at proper purposes, then it seems likely to be no more than
an attempt to require the trustee or director to at least aim for what is thought to be the
best outcome (and not the second best one307).

304 [2014] EWHC 3679 (Ch) (Newey J) at [88].  Much of the argument or correspondence cited in
the rest of the judgment refers to a ‘best interest’ duty – see eg [45], [62], [107] and [222].

305 [2008] EWHC 220 (Ch), [2009] Ch 32 (Newey J) at [62].  The Privy Council in Schmidt v
Rosewood [2003] UKPC 26, [2003] 2 AC 709 had stated at [67] that “Especially when there
are issues as to personal or commercial confidentiality, the court may have to balance the
competing interests of different beneficiaries, the trustees themselves and third parties”
Followed in New Zealand in Erceg v Erceg [2017] NZSC 28 at [33].

306 Including the 2005 OPS Investment Regulations – see 34 below.
307 Compare the cases on ‘best endeavours’. In Sheffield District Railway Co. v Great Central

Railway Co. (1911) 27 TLR 451 at 452 A T Lawrence J held that a contractual commitment to
use ‘best endeavours’ meant what it said:

“We think “best endeavours” means what the words say: they do not mean second-
best endeavours.”

See also Jet2.com Ltd v Blackpool Airport Ltd [2012] EWCA Civ 417 per Moore-Bick LJ at
[31]:

“In my view the obligation to use best endeavours to promote Jet2's business obliged
BAL to do all that it reasonably could to enable that business to succeed and grow
and I do not think the object of the best endeavours is too uncertain to be capable of
giving rise to a legally binding obligation.”

A “best endeavours” obligation is probably indistinguishable from “all reasonable”
endeavours: see KS Energy Services Ltd v BR Energy (M) Sdn Bhd [2014] 2 SLR 905 at [54]-
[62], where the Singapore Court of Appeal reviewed the key English cases.
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27.4 Some of the older cases do refer to ‘best’.  For example, Lord Cranworth LC
in Aberdeen Railway Co v Blaikie Bros308:

‘A corporate body can only act by its agents and it is of course the duty of those agents so to
act as best to promote the interests of the corporation whose affairs they are conducting.

27.5 But by 1942 in Re Smith and Fawcett Ltd309 this had become just ‘interests’.
Lord Greene MR said that directors must act:

'Bona fide in what they consider – not what a court may consider – is in the interests
of the company, and not for any collateral purpose.'

Should not override other duty of care standards

27.6 But the use of “best” runs the risk of confusion.  It must not be used as an
entry into imposing a retrospective outcome test or to replace the usual duty of care
that applies, for example to directors under s174, Companies Act 2006 (Duty to
exercise reasonable care, skill and diligence) and to trustees under s1, Trustee Act
2000 (The duty of care)310.  This can too easily be argued, see for example the
discussion in Cuckmere Brick of the former statutory duty on building societies to get
the ‘best price’ when selling, discussed at 27.9 below.

Limited view is taken in Australia

27.7 Scott Donald, in his 2008 article ‘Best’ Interests311 argued that the insertion of
the word ‘best’ in the statutory provisions in Australia means that the statutory duty is
“probably broader than the meaning it has acquired in trust law” and later that “the
use of the adjective ‘best’ in the phrase ‘best interest’ is not benign”.

27.8 But later, in 2013, in the “Prime Trust” case, ASIC v Australian Property
Custodian Holdings312 Murphy J considered the statutory “best interest” duty in
Australia imposed by legislation313 on a relevant entity (RE) of a managed investment
scheme. Murphy J was ‘disinclined’ to accept the arguments that this meant that the
RE was obliged to meet the highest standard or to attain an objectively determined
best outcome.  He held:

308 (1854) 2 Eq Rep 1281, (1854) 1 Macq HL 461 at 471-2 (HL).  Noted at 12.15 above.
309 [1942] 1 All ER 542, CA.  Discussed at 22.2 above in relation to the subjective nature of any

test.
310 Sections 1 and 2 are modified in relation to the trustees of an occupational pension scheme –

see s36.
311 (2008) 2 J Eq 245 at 255 and 273.  See also J R F Lehane ‘Delegation of Trustees’ powers and

current developments in Investment Funds Management’ (1995) 7 Bond LR 36 at 37 arguing
that the use of ‘best interests’ in the Australian statutes looks “much more like a positive
obligation to act in what are , objectively, their interests” and “raises the intriguing question of
what, if anything, ‘best’ adds to ‘interests’ ….”.  See also Michael Vrisakis ‘The best test of
(or the bestest) interests of members’ (2006) 17 ASLB 138.

312 Australian Securities and Investments Commission v Australian Property Custodian Holdings
Ltd (No 3) [2013] FCA 1342 (Murphy J).  Discussed by Simun Soijo in his paper ‘Case Law
review’ given to the 2014 Superannuation Conference (Law Council of Australia).

313 Part 5C of the Corporations Act 2001 (Cth), as prescribed in s601FC.
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“[463] It is difficult to discern the outer boundaries of the best interests duty from the text of
the provisions alone. For example, the expression may be argued to indicate a requirement that
the RE meet the “highest” standard rather than just a high standard. It may also be argued to
set a requirement for the RE to obtain an objectively determined “best” outcome rather than
requiring the best efforts of the RE. I am disinclined to such a view because such meanings
may cause real difficulties for a trustee in performing his or her role. It is not clear to me how
in many common circumstances the “highest” standard is to be determined let alone met, or
how any requirement to achieve an objectively determined “best” outcome sits with the
general law obligation on a trustee to act with care, competence and caution. The language of
the statute alone does not make clear where the boundary lies and it is appropriate to consider
the meaning of the term under general law.

…..

[488] I do not though wish to be seen as accepting the proposition that to act in the members’
best interests a trustee must actually achieve the best outcome. A trustee is not required to be
prescient: Re Chapman [1896] 2 Ch 763 at 778; De Bruyne v Equitable Life Assurance Society
of the US [1990] USCA7 1116; 920 F.2d 457 (7th Cir. 1990) at 465; Nestle v National
Westminster Bank Plc [1994] 1 WLR 1260 at 1282.”

Cuckmere Brick: limit on statutory duty on a mortgagee’s power of sale

27.9 There are similarities between the duties on trustees or directors, particularly
when selling assets (see eg Buttle v Saunders314), with the duty on a mortgagee or
receiver exercising a power of sale over charged property.  There is a duty on
mortgagees to take reasonable care to obtain a proper price315, sometimes referring to
the best price, reasonably obtainable316.

27.10 In the mortgage context, the case law holds that the two terms ‘proper price’
and ‘best price’ are synonymous317. There seems to me little reason for this approach
not to apply to duties on trustees and directors as well.

27.11 In Cuckmere Brick Co Ltd v Mutual Finance Ltd318 Salmon LJ held that there
was not “any  real difference” between a ‘best price’ and a ‘proper price’:

“Given that the power of sale is for the benefit of the mortgagee and that he is entitled to
choose the moment to sell which suits him, it would be strange indeed if he were under no
legal obligation to take reasonable care to obtain what I call the true market value at the date
of the sale. Some of the textbooks refer to the "proper price," others to the "best price."
Vaisey J. in Reliance Permanent Building Society v. Harwood-Stamper [1944] Ch. 362, 364,

314 [1950] 2 All ER 193 (Wynn-Parry J).  Discussed at 12.11 above and by the Law Commission
in their 2014 Report, ‘Fiduciary Duties of Intermediaries’ (Law Com No 350).

315 Downsview Nominees Ltd v First City Corp Ltd [1993] AC 295 per Lord Templeman at 315
(discussing Cuckmere Brick).  See also Robert Walker LJ in Yorkshire Bank Plc v Hall [1999]
1 WLR 1713 at 1728. Discussed by Richard Hooley in ‘Release Provisions in Intercreditor
Agreements’ [2012] JBL 213 at 229.

316 Tse Kwong Lam v Wong Chit Sen [1983] 1 WLR 1349, PC per Lord Templeman at 1356 (and
see also at 1355).

317 See Salmon LJ in Cuckmere Brick Co Ltd v Mutual Finance Ltd [1971] Ch 949 at 966 and
Jonathan Parker LJ in Michael v Miller [2004] EWCA Civ 282 at [131].  See also Mortgage
Express v Mardner [2004] EWCA Civ 1859 at [5]-[12].  There is a helpful discussion by
Richard Hooley in ‘Release Provisions in Intercreditor Agreements’ [2012] JBL 213 at 229 to
230.

318 [1971] Ch 949, at 966.
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365, seems to have attached great importance to the difference between these two descriptions
of "price." My difficulty is that I cannot see any real difference between them. "Proper price"
is perhaps a little nebulous, and "the best price" may suggest an exceptionally high price. That
is why I prefer to call it "the true market value."

27.12 It is noteworthy that Salmon LJ took the view that the two terms had the same
meaning, particularly given that, as Richard Hooley has pointed out319, in 1944 in
Reliance Permanent320 Vaisey J had been considering a building society which was
under a statutory duty under section 10 of the Building Society Act 1939321 to ‘to
obtain the best price reasonably obtainable’.

27.13 In an unreserved judgment322, Vaisey J had considered the implications of this
duty:

“Two views on this enactment have been submitted to me. Mr. Harman, for the building
society, asks me to say that the section has no particular meaning or effect. He puts forward
the view that the section is a mere reminder to building societies of their pre-existing
responsibilities and a mere reassuring resumé for the comfort of mortgagors of what their
rights in this matter are. Mr. Guthrie, for the defendant, on the other hand, submits that the
section imposes on building societies an even higher liability than that which is laid on
fiduciary vendors generally, such as trustees for sale or tenants for life, and involves the
building society in responsibility for the consequences of even honest mistakes or errors of
judgment, and he contends that the section introduces the conception of negligence as
understood at common law and in these ways imposes on building societies what he
repeatedly described as a very onerous and responsible duty. A middle view may well be that
the building society when exercising its power of sale as mortgagee is by this section merely
added to the list of fiduciary vendors, and that the same considerations apply to the exercise of
a society's power of sale as would apply to an ordinary trustee for sale or trustee with a power
of sale or to a tenant for life or other limited owner exercising a power of sale under the
Settled Land Act, 1925.”

27.14 The defendant’s view, that a negligence duty can be implied from a “best”
requirement resonates here.

27.15 Ultimately Vaisey J had decided (at 372) that the statutory duty was no more
that the duty that applied to fiduciary vendors, holding (at 372):

“What is the measure of responsibility which lies on the building society as mortgagee? Is it
that which lies on the ordinary mortgagee? Is it that which lies on the ordinary fiduciary
vendor? Or is it some other, and if so what, measure? I have come to the conclusion that the
obligation which lies on a building society mortgagee selling under its power of sale is similar
to that of a fiduciary vendor. I think that s. 10 of the Act of 1939 was intended to add the
building society mortgagee to the class of persons who are counted as fiduciary vendors. That,
however, must be qualified in three ways.”

319 Richard Hooley ‘Release Provisions in Intercreditor Agreements’ [2012] JBL 213 at 229, fn
103.

320 Reliance Permanent Building Society v. Harwood-Stamper [1944] Ch 362 (Vaisey J).
321 Richard Hooley points out that the same requirement was later found in the Building Society

Act 1986, s13(7) and Sch 4 and that the Building Society Act 1997, s12(2) provides that with
effect from 1 December 1997 any rule of law requiring a mortgagee to take reasonable care to
obtain a proper price or true market value has effect as if that and corresponding earlier
enactments had not been enacted.

322 Handed down on 7th June 1944, the day after D Day.
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27.16 So the net effect of the decisions in Cuckmere Brick and Reliance Permanent
is that even a statutory “best price” duty really only amounts to the same as a “proper
price”.

27.17 In 2004 in Michael v Miller323 Jonathan Parker LJ held that this was “well
settled”:

“It is well settled that in exercising his power of sale over mortgaged property a mortgagee is
under a general duty to take reasonable care to obtain the best price reasonably obtainable at
the time (see Fisher and Lightwood's Law of Mortgage 11th edn. Paragraph 20.23). In this
context, 'the best price reasonably obtainable' is synonymous with 'a proper price' (the
expression used by Lord Templeman in Downsview Nominees at p 315 and by Robert Walker
LJ in the Yorkshire Bank case at p 1728F) and with 'the true market value of the mortgaged
property' (the expression used by Salmon LJ in Cuckmere Brick at p 966).”

28. BEST INTERESTS/SUCCESS OF THE TRUST IS BETTER

28.1 The company law cases, dealing with the powers of directors, refer to the
interest (or sometimes the best interests) of the company – see the example already
quoted of Lord Cranworth LC in Aberdeen Railway Co v Blaikie Bros324:

“A corporate body can only act by its agents and it is of course the duty of those agents so to
act as best to promote the interests of the corporation whose affairs they are conducting.”

28.2 It is possible to surmise that transferring this test to the trustee context
involved a shift from ‘interests of the company’325 to ‘interests of the beneficiaries’,
probably on the basis that the directors owe their duties to the company and trustees
owe their duties to the beneficiaries as a whole (the trust not being a body with legal
personality).

28.3 But this formulation ignores the proper purposes test (see above) and also is
unhelpful and confusing where:

(a) the trustee is required by the trust instrument to do something and does not
have a discretion (eg Pikos326 and Pollock v Reed327 referred to at 19.2 above);
or

(b) is required to choose between the beneficiaries (eg to exercise a discretion
under a discretionary trust)328.

323 [2004] EWCA Civ 282 at [131].  Scott Baker and Auld LJJ agreed with Jonathan Parker LJ.
Cited and followed by Pill LJ in Mortgage Express v Mardner [2004] EWCA Civ 1859 at [5].

324 (1854) 2 Eq Rep 1281, (1854) 1 Macq HL 461 at 471-2 (HL).
325 Although note that the statutory formulation in s172(1), Companies Act 2006 (but not s172(2)

for a company with a purpose) refers to the benefit of the company’s members.  See 31 below.
326 Pikos Holdings (Northern Territory) Pty Ltd v Territory Homes Pty Ltd [1997] NTSC 30

(Kearney J)
327 [2015] EWHC 3685 (Ch) (Asplin J).  Sometimes called the “Halcrow” case.
328 A similar point is discussed in the shareholder amendment power cases – see Charterbridge

Capital, discussed at 12.24 above
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28.4 In my view a much better formulation is to refer to the ‘interest’ or ‘success’
of the trust or pension plan itself.  Such a formulation requires the trustee board to
comply with its duties where it has no discretion (ie to obey the terms of the trust) – it
cannot be in the interests of the trust for the trustee board not to obey the trust
instrument.  In my view there is no reason to ignore the trust itself.

28.5 Interestingly, the Law Commission in its 2014 Report on ‘Fiduciary Duties of
Financial Intermediaries’329 seems to share this view, stating (at 3.43):

“Below we look at trustees’ duties to further the purpose of the trust.”

Purpose of a trust

28.6 A trust can clearly have a purpose – in the case of a charitable trust, this is
clear (a duty to act in the best interests of the beneficiaries of a charity looks even
more incompatible with the purposes of the trust).

28.7 Thus the Charities Act 2011 refers in a number of places to “the interest of the
charity”.  For example, the statutory power in section 105 of the Charities Act 2011
for charity trustees to be able to act outside their powers if this is “expedient in the
interests of the charity” and the Charity Commission agrees330.  This is an express
statutory power for charities only and refers to the “interests of the charity” and not
the beneficiaries.

Pension trusts

28.8 Pension schemes also have a purpose – to pay the relevant benefits.  Unlike a
family wealth trust, the employer has an interest and makes contributions.  It is
appropriate to reflect this in the relevant obligation.

28.9 Nugee J (extra-judicially) put this clearly in his 2015 article ‘The duties of
pension scheme trustees to the employer – Revisited’331:

“Pension trusts are different from traditional family settlements

And second, pension trusts are not like a traditional family settlement.  A family settlement
usually consists of the settlor transferring funds to the trustees for the benefit of the
beneficiaries, with the settlor having no further obligation to the trust.  Since the purpose of
the settlement is to benefit the beneficiaries to the greatest degree possible, and since the
settlor has no further rights in or obligations to the fund, it is easy to see that the trustees’ duty
is to act in such a way as to maximise the benefits for the beneficiaries without regard to the
interests of the settlor.  The purposes of the trust and the maximisation of the interests of the
beneficiaries are one and the same.”

329 Law Com No 350.  See 7.6 above.
330 See the Law Commission Report ‘Technical Issues in Charity Law’ (Law Com No 375,

September 2017) at 10.54.  Also the paper by Mark Atkinson ‘Goalkeepers are different. What
about pension scheme trustees?’ (APL conference November 2002) (2003) 17 TLI 25 at 32,
contrasting the position of pension scheme trustees with charity trustees in the light of the
Charity Commissioners’ power to sanction actions “that the charity trustees believe are in the
best interests of their beneficiaries” under the previous provisions in sections 26 and 29,
Charities Act 1993.

331 (2015) 29 TLI 59.
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Charities

28.10 It is noticeable that in the later investment case involving a charity, Harries v
Church Commissioners332, Sir Donald Nicholls V-C (as he then was) referred to
acting in the interests of the trust.  He referred to Cowan v Scargill, but considered
that charities were different, stating “In this case I am concerned with trusts of
charities, whose purposes are multifarious”.

28.11 Nicholls V-C held (my underlining):

“Charity trustees and investment powers

Before going further into the criticism made of the commissioners I will consider the general
principles applicable to the exercise of powers of investment by charity trustees. It is
axiomatic that charity trustees, in common with all other trustees, are concerned to further the
purposes of the trust of which they have accepted the office of trustee. That is their duty. To
enable them the better to discharge that duty, trustees have powers vested in them. Those
powers must be exercised for the purpose for which they have been given: to further the
purposes of the trust333. That is the guiding principle applicable to the issues in these
proceedings. Everything which follows is no more than the reasoned application of that
principle in particular contexts.

…..

Second, there is property held by trustees for the purpose of generating money, whether from
income or capital growth, with which to further the work of the trust. In other words, property
held by trustees as an investment. Where property is so held, prima facie the purposes of the
trust will be best served by the trustees seeking to obtain therefrom the maximum return,
whether by way of income or capital growth, which is consistent with commercial prudence.
That is the starting point for all charity trustees when considering the exercise of their
investment powers. Most charities need money; and the more of it there is available, the more
the trustees can seek to accomplish.

In most cases this prima facie position will govern the trustees' conduct. In most cases the best
interests of the charity require that the trustees' choice of investments should be made solely
on the basis of well-established investment criteria, having taken expert advice where
appropriate and having due regard to such matters as the need to diversify, the need to balance
income against capital growth, and the need to balance risk against return.

…..

I have sought above to consider charity trustees' duties in relation to investment as a matter of
basic principle. I was referred to no authority bearing directly on these matters. My attention
was drawn to Cowan v Scargill [1985] Ch 270, a case concerning a pension fund. I believe the
views I have set out accord with those expressed by Megarry V-C in that case, bearing in mind
that he was considering trusts for the provision of financial benefits for individuals. In this
case I am concerned with trusts of charities, whose purposes are multifarious.”

28.12 Nicholls V-C was drawing out a distinction between a charitable trust and a
private trust.  But it seems to me that a distinction also arises between a pension trust
and a private family wealth trust – see Nugee J’s (extra judicial) comments at 28.9
above.

332 [1993] 2 All ER 300 at 303/4. See 14.1 above.
333 Cited for charity trusts in Henderson, Fowles and Smith “Tudor on Charities” (10th ed, 2015,

Sweet & Maxwell) at page 777 [17-010].
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28.13 Lord Walker (extra judicially) seems to agree with this.  In “The Changing
Face of Trust Law”334 he discussed the rise of occupational pension schemes, stating
that an occupational pension scheme:

“is an arrangement for deferred pay as part of the commercial bargain between an employer
and its workforce – what an Australian pensions expert335 has called a reconciliation of
competing economic interests. In those circumstances it is too simplistic, as David Pollard of
Freshfields says in his admirable book336, to invoke the mantra of the best interests of the
beneficiaries. The members have interests that often conflict with one another (those with
pensions in payment are usually preferred on winding-up). There are also widows and
widowers and other dependants to consider. The contributing employer may also be regarded
as a beneficiary of sorts, because of the possibility of a surplus; and even the Pension
Protection Fund may be regarded as an interested party.  So the requirement for fiduciary
powers to be used for their proper purpose is in play as well.”

Cases on interest of the trust

28.14 I have previously referred (see 11.23 above) to the decision of the House of
Lords in Knox v Mackinnon337 as a potential source for counsels’ “best interests duty”
argument put forward in Cowan v Scargill.  Lord Watson referred to trustees being
protected by an exoneration clause where they were “acting with a single eye to the
benefit of the trust, and of the persons whom it concerns’.  This refers to the “benefit
of the trust.”338

28.15 There are comments in other cases that refer to the interests of the trust rather
than the beneficiaries – eg the Privy Council in Marley v Mutual Security Merchant
Bank and Trust Co Ltd339 and from Australia Re Chambeyron Pty Ltd (No 2)340 and
New Zealand Fenwick v Naera341.

28.16 Generally these cases just make the statement and do not discuss the
distinction between the interests of the ‘beneficiaries’ and those of the ‘trust’.  In
effect the impression is given that the concepts are interchangeable.

334 (2017) 31 TLI 19 at 22.
335 SEK Hulme QC, ‘The basic duty of trustees of superannuation trusts – fair to one, fair to all?’

(2000) 14 TLI 130.
336 D Pollard, The Law of Pension Trusts (Oxford University Press, 2013), 9.18.
337 (1888) 13 App Cas 753.
338 In this area the terms ‘benefit’ and ‘interests’ or ‘best interests’ (‘best benefit’ seems rather

odd and so is not used) seem to be used interchangeably – See Lord Nicholls 1995 article
‘Trustees and their broader community’(1995) 9 TLI 71 (see 14.9 above) and the summary of
the amendment cases by Etherton C in Re Charterhouse Capital [2015] EWCA Civ 536 (see
12.24 above).

339 [1991] 3 All ER 198, PC.  There are one or two references in this judgment to “ the interests
of the trust”, but also many references to “the interests of the beneficiaries”.  The two
formulations seem to be used inter-changeably with no distinction in meaning envisaged (this
case involved a family trust).

340 [2017] VSC 410 (Robson J) at [27].
341 [2015] NZSC 68, 18 ITELR 133.  This is a decision of the New Zealand Supreme Court

looking at conflicts issues:  The judgment refers to the best interests of the beneficiaries in
some places (eg at [97]), but the best interests of the trust in others (eg [131] and [144] fn172).
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28.17 There are other examples of this “interest of the trust” approach.  For example
in 1917 Re Charteris342, the Court of Appeal upheld a decision by trustees of a will
trust to delay a sale.  All three members of the Court of Appeal referred to trustees
needing to consider the interest of the whole estate/trust.  Swinfen Eady LJ held:

“It has often been said that the position of the trustees of an estate is to hold an even hand, and
to do the best for the estate, looking upon it as a whole.”

Bankes LJ held:

“I do not agree that the trustees are entitled to consider the interest of either beneficiary in this
matter as paramount. It is quite true that Colonel Richard Charteris's legacy must be paid
before anything can be paid out of residue, but when the trustees have to consider whether or
not they shall exercise the discretion given them under the will their duty is not to consider the
interest either of the one beneficiary or of the other beneficiary as paramount, but to consider
the interest of the estate as a whole. It is obvious that a decision which is considered to be for
the ultimate benefit of the estate may be for the immediate advantage of one beneficiary and to
the disadvantage of the other, and that is the case here, …”

Warrington LJ held :

“The duty of trustees entrusted with a discretionary power of this kind is not to have regard to
the interests of one person or of another interested in the estate, but to have regard to the
interests of the estate as a whole, and I take it that in such a case as the present this means that
they are to exercise their discretion in the way that will, in their opinion, tend to produce
ultimately the largest In re-amount of money for distribution amongst the several persons
interested. That, in my judgment, is what they have done.”

28.18 In 1901 in Re New343 the Court of Appeal referred to the salvage jurisdiction
for the courts applying if this was “essential for the benefit of the estate”.  The Court
of Appeal (in an unreserved judgment) gave leave to trustees to exchange shares
under a reconstruction into shares of a new company which they were not authorised
to hold.  Romer LJ considered (at page 545A) that this was ‘essential, for the benefit
of the estate and in the interests of all the cestuis que trust”.   This was in a passage
later approved by Lord Morton in Chapman v Chapman344.

28.19 More recently in Daniel v Tee345 a case on the investment duties of trustees the
judge, Richard Spearman QC, referred to Cowan v Scargill, but not on the ‘best
interests’ point.  He held that the trustees had:

“adopted an approach which they believed to be permissible and in the best
interests of the Trust.”

342 [1917] 2 Ch 379, CA per Swinfen Eady at 388, Bankes LJ at 397 and Warrington LJ at
398/99. This was an unreserved judgment unanimously upholding the exercise of discretion by
the trustees and overturning Younger J at first instance.  This was a private trust case and in
MNRPF Asplin J considered that this meant that it was of little assistance on the best interests
duty point – see [2015] EWHC 448 (Ch) at [230].

343 [1901] 2 Ch 534, CA.  Cited in Underhill & Hayton at [43.113].  Previously mentioned at 12.9
above.

344 [1954] AC 429, HL per Lord Morton at 453.
345  [2016] EWHC 1538 (Ch) (Richard Spearman QC sitting as a Deputy Judge) at [185] and

[188] (in the context of a claim for relief under s61, Trustee Act 1925).
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28.20 Some other cases look through the meaning ‘interests of the company’ to take
account of the interests of the shareholders – see eg Megarry J in Gaiman v National
Association for Mental Health346.  It is noticeable that the statutory formulation in
s172(1), Companies Act 2006 (but not s172(2) for a company with a purpose) refers
to the benefit of the company’s members (see 31 below).

Not a panacea

28.21 I consider that a test that refers to the ‘interest of the trust’ rather than the
‘interest of the beneficiaries’ It is a much clearer statement of the law for the reasons
given above, in particular that it makes the test closer to the ‘proper purposes’ test and
that it more clearly allows the trustees or directors to comply with their primary duty –
to comply with the term of the trust. In effect it relies less on needing to interpret
‘interests of the beneficiaries’ as meaning ‘interests of the beneficiaries under the
terms of the trust’.  It may also reduce the debate on whether beneficiaries’ interests
means their general wellbeing (as members of society) rather than just under the trust.

28.22 But this interests of the trust or success of the trust formulation is not a
panacea.  It leads on to the question as to what constitutes the success of the trust.  A
similar issue has emerged in the caselaw on majority shareholder powers, where the
courts imply a restriction on amending articles of association if the change is not
‘bona fide for the benefit of the company as a whole’ –Allen v Gold Reefs of West
Africa Ltd347.

28.23 This requirement has proved difficult over the years. Do changes that benefit
the majority at the expense of the minority or which do not affect the trading or
business prospects of the company pass the test.  David Chilvers (and his co-authors)
summarised it in their book ‘The Law of Majority Shareholder Power’348:

“The ‘bona fide for the benefit of the company as a whole’ test is difficult to apply, and
notoriously difficult to apply in circumstances where a proposed amendment to a company’s
articles do not affect the company’s own interests as a commercial entity but, instead, merely
affects the interests of different groups of shareholders differently.”

28.24 Guidance has been given in the shareholder cases by the decision of the Court
of Appeal in Re Charterhouse Capital Ltd349 – see the seven principles listed by
Etherton C and quoted at 12.24 above.

28.25 As noted above (see 25), the same difficulties can apply in relation to trusts,
when deciding between interest of beneficiaries – a ‘best interests of the beneficiaries’
formulation is no better.

346 [1971] Ch 317 (Megarry J) at 330.
347 [1900] 1 Ch 656 and see 12.21(a) above.
348 David Chilvers, Ben Shaw, Ceri Bryant and Chantelle Staynings ‘The Law of Majority

Shareholder Power’ (2nd ed, 2017, OUP) at 1.05.
349 Re Charterhouse Capital Ltd; Arbuthnott v Bonnyman [2015] EWCA Civ 536, [2015] 2

BCLC 627, per Etherton C at [90].
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Interests of the trusts does not make pension trust into an unlawful non-
charitable purpose trust

28.26 That there is a distinction between pension trusts and family trusts seems clear.
But it must not be thought that this is an argument that pension trusts are converted
into what are called ‘purpose trusts’, which are generally void350 (unless charitable),
as there is no beneficiary to enforce the trust.  Pension funds are not purpose trusts in
that pure sense – they clearly have beneficiaries (ie the members and the employers
and usually, as secondary beneficiaries351, the spouse, civil partner and dependants of
the member).  This is enough to bring them outside the purpose trust class – better
called the beneficiary test.  See for example:

(a) Re Denley’s Trust Deed352 where Goff J held:

“Where, then, the trust, though expressed as a purpose, is directly or indirectly for the
benefit of an individual or individuals, it seems to me that it is in general outside the
mischief of the beneficiary principle”.

(b) Re Lipinski’s W.T.353 where Oliver J held:

“There would seem to me to be, as a matter of common sense, a clear distinction
between the case where a purpose is prescribed which is clearly intended for the
benefit of ascertained or ascertainable beneficiaries, particularly where those
beneficiaries have the power to make the capital their own, and the case where no
beneficiary at all is intended (for instance, a memorial to a favourite pet) or where the
beneficiaries are unascertainable.”

28.27 In MNRPF354 Asplin J considered these cases and held that the scheme was
not a pure purpose trust.

28.28 In Canada, the comment was made by the Supreme Court in Schmidt v Air
Products Canada Ltd355 that pension trust are not purpose trusts.  Thus Cory J:

“53  Trusts for a purpose are a rare species. They constitute an exception to the general rule
that trusts for a purpose are void. (See DWM Waters, Law of Trusts in Canada (2nd ed 1984),

350 See Alistair Hudson, Rethinking the use and abuse of trusts in the 21st century: tax dodgers,
financiers and conscience, Paper at the Conference “The Use and Abuse of Trusts & Other
Wealth Management Devices” (Singapore, July 2017). Hudson cites Morice v. Bishop of
Durham (1804) 9 Ves. 399; (1805) 10 Ves 522: "There can be no trust, over the exercise of
which this court will not assume control … If there be a clear trust, but for uncertain objects,
the property... is undisposed of... Every...[non-charitable] trust must have a definite object.
There must be somebody in whose favour the court can decree performance", per Lord Grant
MR. Re Nottage [1885] 2 Ch 649; Leahy v. Att.-Gen. for New South Wales [1959] AC 457;
Re Grant’s WT [1979] 3 All ER 359.

351 See Pollard ‘Pension Trusts: The Position of Spouses and Dependants’ in  ‘The  Law  Of
Pension Trusts’ (2013, OUP).

352 [1969] l Ch 373 (Goff J).
353 [1976] Ch 235 (Oliver J).
354 Re Merchant Navy Ratings Pension Fund; Merchant Navy Ratings Pension Trustees Ltd v

Stena Line Ltd [2015] EWHC 448 (Ch), [2015] PLR 239 (Asplin J) at [241].
355 [1994] 2 SCR 611, [1995] PLR 75, [1995] OPLR 283 per Cory J (giving the majority

judgment) at [53].
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at pp 127-28). The pension trust is much more akin to the classic trust than to the trust for a
purpose.”

The decision in Schmidt clearly does not mean that pension trusts do not have a
purpose (clearly the proper purpose test applies).  Cory J was making the point that in
Canada any reversion of surplus at the end of the trust’s life to the employer would
need to be expressly reserved in the trust instrument (this point about reversion to the
employer has not been followed in England and Wales – see eg Air Jamaica v
Charlton356 and National Grid v Lawes and Mayes357).

29. PROPER PURPOSES EVEN BETTER?

29.1 Tellingly, the latest (2016) edition of Underhill and Hayton: Law Relating to
Trusts and Trustees358 does not include a ‘best interests of beneficiaries’ test.  Instead
it states the purpose test.  It states359 the general principle applicable to powers of
trustees:

“…a trustee

(a) must consider from time to time the exercise of his distributive and
managerial discretions;

…

(d) must exercise his discretions only within the scope of the terms of the
relevant power and, then, only for the purposes for which the discretions were
conferred on him by the settlor and not perverse to any sensible expectation of
the settlor ...”360

29.2 In a pensions context, the reference to ‘settlor’ should be considered as being
to the person who set up the trust and decided what powers should be given to the
trustees i.e. the employer.  There are cases where the members have been considered
to be the settlor361, but the better view is to regard both the employer and the members
as settlors for different purposes362.

29.3 Given the comments by Lord Nicholls and Asplin J in MNRPF, a proper
purpose test is a better way of looking at the duties of trustees and directors than a

356 [1999] 1 WLR 1399, PC.
357 [2001] UKHL 20, [2001] 2 All ER 417, HL.
358 19th Ed, 2016 by Hayton, Matthews and Mitchell (LexisNexis).
359 Article 57, page 925.
360 Citing (see 57.10 at page 930): McPhail v Doulton [1971] AC 424 at 449 (HL), Re Hay’s

Settlement Trust [1981] 3 All ER 786 at 792; Hayim v Citibank [1987] AC 730 at 746 (PC);
Re Beatty’s Will Trust [1990] 3 All ER 844 at 846 and Edge v Pensions Ombudsman [1998]
Ch 512 at 535 (Scott V-C) and on appeal [2000] Ch 602 at 627 (Chadwick LJ).

361 Brooks v Brooks [1996] AC 375, HL; Air Jamaica v Charlton [1999] 1 WLR 1399, PC.
362 This is also the view of Daniel Fischel and John H Longbein in ‘ERISA's Fundamental

Contradiction: The Exclusive Benefit Rule’ (1983) 55 University of Chicago Law Review
1105 at page 1118.
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‘best interest’ duty.  This needs to be combined with a positive duty to exercise
powers and discretions in some circumstances (eg investment).

29.4 In some (but not all) cases the proper purpose will generally involve
exercising the power or discretion in what the trustee or director considers is most
likely to promote the success of the trust or carry out the relevant purpose. This then
goes to define the relevant factors that the trustee or director should consider.

29.5 This does raise the question of why the statutory duties on directors under the
Companies Act 2006 include both a proper purposes test (s171) and a “success of the
company” test (although for purpose companies this is modified to a purpose test
under s172(2)).

29.6 The answer seems to me to be that the proper purpose test still has the
difficulty that defining the relevant proper purpose for a particular discretion can often
itself be quite difficult363.  Having said this, where the decision taker holds a fiduciary
position (eg a trustee or director), the purpose will often involve exercising the power
to seek to advance the success of the trust.  As outlined above, an “interest of the
beneficiaries’ formulation is too simplistic and does not deal properly with issues such
as trustee indemnities or the purposes of a charity or pension trust (see 28 above).

29.7 Sarah Worthington pointed out in “Four Questions on Fiduciaries’364:

“What the fiduciary context adds, if it applies, is that the purpose of the
exercise of the powers is unequivocally to advance the principal’s interests,
and any considerations which call into play the fiduciary’s interests are either
“irrelevant considerations” or reflect “improper purposes””

I would modify this to refer to the success of the trust or company rather than the
principal’s interests.

30. SILENCE IS LOUDER THAN WORDS: CASES THAT DO NOT MENTION A ‘BEST
INTEREST’ DUTY WHEN THEY SHOULD

30.1 There are various cases looking at the duties on trustee boards where the
judgment does not refer to a best interest duty on trustees, even though this might
have been expected.  In a number of them Cowan v Scargill is cited, but not for a best
interest duty.  This it seems to me is a telling omission365.  If there were really an
overriding or paramount duty on those lines, then they would need to be referred to in
these judgments.

363 Although see Lord Sumption in Eclairs at [30], “it is usually obvious from its context and
effect why a power has been conferred”, discussed in David Pollard “Exercising powers:
Proper purposes rather than best interests: Fiduciaries and Eclairs’ (2016) 30 TLI 71 at 90.

364 (2016) 2 (2) CJCCL 723 at 730
365 Although of course this means the decisions are not binding precedents on a ‘best interests

duty’ point, the point not being argued – see 11.20 above.
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30.2 In Nestle v National Westminster Bank plc366, the judgment in Cowan is
referred to by the CA, but not in relation to any best interests duty only on the
potential liability of trustees if they make a decision on the wrong grounds but:

“that there are in fact good and sufficient reasons for supporting their decision, then I do not
think that they would incur any liability for having decided the matter on erroneous grounds;
for the decision itself was right.”

Scott Donald commented in ‘Best’ interest?367 that the Nestle case, although being
perhaps the leading modern case on trustee investment duties, does not mention any
‘best interests’ duty.

30.3 As already mentioned (see 26 above), Cowan v Scargill is not mentioned in
the judgments in Mothew or Armitage v Nurse and neither is a “best interests” duty (as
opposed to some “interests of the beneficiaries” comments).

30.4 ITS v Hope (other than to say that a best interests belief is not a defence)

30.5 Power v Trustees of the Open Text (UK) Ltd Group Life Assurance Scheme368

(case on trustee suggesting scheme amendments)

30.6 The Supreme Court in the leading case on review of the exercise of trustee or
fiduciary powers, Pitt v Holt369 did not mention a best interest duty or indeed refer to
the ‘interest of the beneficiaries’.

30.7 Neither did the Australian High Court in Finch v Telstra Super Pty Ltd370

when finding that superannuation trustees owe a more “intense” duty (compared to
other trustees) to make enquires and inform themselves when making a decision about
a factual matter (forming the opinion that the Member is unlikely ever to engage in
"gainful Work").

30.8 Cowan v Scargill was not mentioned in Alitalia-Linee Aeree Italiane SPA v
Rotunno371. The trustees had the power to fix the rate of employer contributions.
Henderson J held that this did not require funding to the buy-out level, instead:

“The funding objective is not to guarantee the members' benefits in all circumstances, and still
less to do so on the assumption (which may be wholly unrealistic) that a winding up is always
imminent, or even that it is likely to occur in the foreseeable future. The objective is rather to
safeguard or protect the members' benefits by adopting whatever funding method is best suited
to the changing circumstances of the scheme. It is impossible to be dogmatic in advance about
what this method will be, and no particular method is prescribed, either expressly or
implicitly, by the rule. The appropriate method will be that which the Trustees, in the light of
the Actuary's advice and their consultation with Alitalia, consider best suited to achieve the
stated objective.”

366 [1994] 1 All ER 118, CA at 128.
367 (2008) J Eq 245 at 249.
368 [2009] All ER (D) 236 (Dec).
369 [2013] UKSC 26, [2013] 2 AC 108.
370 [2010] HCA 36, (2010) 242 CLR 254 at [30].
371 [2008] EWHC 185 (Ch) (Henderson J) at [88].
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30.9 Pollock v Reed and Halcrow372 concerned the discretion of pension trustees to
make a bulk transfer out of the scheme to a new scheme in which the members would
be credited with smaller benefits (but these were felt to be more secure that the
benefits in the transferring scheme as it and the sponsoring employer were in financial
difficulties).  There is no mention of Cowan v Scargill.  In Pollock v Reed, the trustees
argued that a transfer without consent was in the members’ best interests and Asplin J
held373 that she would on the evidence have upheld the propriety of their decision to
make a transfer, but held that it was not allowed by the relevant legislation (ie the
Preservation Regulations).

31. COMPANIES ACT 2006, S172

31.1 Section 172 of the Companies Act 2006 partially codifies the duties of
directors.  Section 172 states:

172  Duty to promote the success of the company

(1)     A director of a company must act in the way he considers, in good faith, would be most
likely to promote the success of the company for the benefit of its members as a whole, and in
doing so have regard (amongst other matters) to—

(a)     the likely consequences of any decision in the long term,

(b)     the interests of the company's employees,

(c)     the need to foster the company's business relationships with suppliers,
customers and others,

(d)     the impact of the company's operations on the community and the environment,

(e)     the desirability of the company maintaining a reputation for high standards of
business conduct, and

(f)     the need to act fairly as between members of the company.

(2)     Where or to the extent that the purposes of the company consist of or include purposes
other than the benefit of its members, subsection (1) has effect as if the reference to promoting
the success of the company for the benefit of its members were to achieving those purposes.

(3)     The duty imposed by this section has effect subject to any enactment or rule of law
requiring directors, in certain circumstances, to consider or act in the interests of creditors of
the company.

31.2 This is meant to be a partial codification of the existing common law – ie the
test in Re Smith and Fawcett.  This is made clear in sections 170(3) and (4):

170  Scope and nature of general duties

(1)     The general duties specified in sections 171 to 177 are owed by a director of a company

372 [2015] EWHC 3685 (Ch) (Asplin J).
373 In a judgment given just under ten months after her judgment in MNRPF.
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to the company.

…..

(3)     The general duties are based on certain common law rules and equitable principles as
they apply in relation to directors and have effect in place of those rules and principles as
regards the duties owed to a company by a director.

(4)     The general duties shall be interpreted and applied in the same way as common law
rules or equitable principles, and regard shall be had to the corresponding common law rules
and equitable principles in interpreting and applying the general duties.

In Towers v Premier Waste Management Ltd374 Mummery LJ notes that the codified
duties extract and express the essence of the rules and principles which they have
replaced:

“[3] I have described the equitable principles and duties in the past tense because, under
codification measures in Ch 2 of the Companies Act 2006, a director's general duties to the
company are now statutory. The codified duties are expressly derived from common law rules
and equitable principles as they apply to directors. The relevant events in this litigation
occurred in 2003, well before those provisions of the 2006 Act were brought into force.
Although the pre-2006 Act common law rules and equitable principles continue to apply to a
pre-2006 Act case, it is unrealistic to ignore the terms in which the general statutory duties
have been framed for post-2006 Act cases. They extract and express the essence of the rules
and principles which they have replaced.”

31.3 Remedies for breach of the duties also follow the corresponding common law
rules – see s178.

31.4 There are comments in various cases to this effect – ie that the nature of the
duties owed by directors does not depend on whether the relevant act was before or
after section 172 came into force375.

Subjective test

31.5 The section 172(1) duty is clearly subjective - A director of a company must
act in the way he considers, in good faith, would be most likely to promote the
success of the company for the benefit of its members as a whole.

31.6 The good faith requirement seems to make it clear that this is not a
retrospective outcome test –ie did it turn out that the director in fact got the best
outcome.  But instead this seems to imply the relevant business judgment rule
(combined with a statutory duty of care and skill in s174).

Companies for a purpose – s172(2)

31.7 The modifier in section 172(2) is important.  If “the purposes of the company
consist of or include purposes other than the benefit of its members”376, then the

374 [2011] EWCA Civ 923 at [3].
375 See, for example, Madoff Securities International Ltd (in liq) v Raven [2013] EWHC 3147

(Comm) per Popplewell J at [188].
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s172(1) duty is modified so that “the reference to promoting the success of the
company for the benefit of its members” is changed to refer instead to “achieving
those purposes”.

31.8 This would mean that the s172(1) test becomes, for a company with such
purposes (eg a charity or, in my view, a trustee company):

“A director of a company (whose purposes consist of or include purposes
other than the benefit of its members) must act in the way he considers, in
good faith, would be most likely to achieve those purposes”.

31.9 The analogy for the test for other fiduciaries seems clear.  It is not a “best
interest” test where the fiduciary is acting for a purpose, which will usually be the
case in relation to trustees.

31.10 There is little guidance in the legislation or the relevant discussion documents
or debates on the Companies Bill as to when a company will fall within section 172(2)
as being one with a relevant purpose.  The explanatory notes to the Act state:

“330. Subsection (2) addresses the question of altruistic, or partly altruistic, companies.
Examples of such companies include charitable companies and community interest
companies, but it is possible for any company to have “unselfish” objectives which prevail
over the “selfish” interests of members. Where the purpose of the company is something other
than the benefit of its members, the directors must act in the way they consider, in good faith,
would be most likely to achieve that purpose. It is a matter for the good faith judgment of the
director as to what those purposes are, and, where the company is partially for the benefit of
its members and partly for other purposes, the extent to which those other purposes apply in
place of the benefit of the members.”

31.11 These notes do not refer to trustee companies, but they seem to be of a similar
nature to the two categories mentioned (ie charitable companies and community
interest companies).

31.12 The explanatory notes state that it is a matter for the directors’ “good faith
judgment” as to what the purposes of a company are.  It is not made express in section
172(2) whether the test as to whether a company does or does not fall into the
modified s172(2) category is:

(a) just a factual test – for example does the company act as a trustee; or

(b) whether some express statement or purpose is needed in the relevant corporate
documents.  For example its memorandum or articles state that the relevant
purpose of the company is to act as a trustee.

31.13 It seems to me that there is no need for the restrictive approach in (b) to be
required, but that instead the factual position should be considered.  In practice most

376 It can be analysed that the purpose of a commercial company is to benefit its members by
paying dividends.  Thus in a case concerned with a claim based on unfairly prejudicial conduct, Re a
company (No 00370 of 1987), ex parte Glossop [1988] BCLC 570, Harman J held:

“It seems to me that it is important to remember that a company is simply a vehicle for
carrying on a business for the benefit of all members. One of the major benefits to
shareholders, ie members, in a company is, or ought to be, the payment of dividends.”
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pension trustee companies (save for professional trustees) have a single purpose to act
as a trustee of the scheme (or schemes) of a particular employer (or group) and this is
usually obvious from the name of the trustee company377.

White Paper on Corporate Governance Reform (August 2017)

31.14 In its recent White Paper on Corporate Governance Reform (August 2017), the
Government announced that it does not intend there to be any change to the duty in
section 172 of the Companies Act 2006 to promote the success of the company for the
benefit of its members, which requires directors to have regard to employees’ interests
and the need to foster business relationships with suppliers, customers and others,
amongst other things.

31.15 But the Government will ask the GC100 to develop guidance (building on its
existing guidance) as to how directors should in practice go about discharging that
duty and satisfying themselves that they have done so.

31.16 The Government intends to promote legislation which will require companies
also to have to explain in their strategic report (and possibly on their websites too)
how the directors have complied with the duty. This new statutory requirement will
apply to public and large privately owned companies - the Government’s initial view
is that the threshold should be 1,000 employees.

32. A POSITIVE DUTY TO DISCLOSE? ITEM SOFTWARE

32.1 In 2004 in Item Software (UK) Ltd v Fassihi378, Arden LJ held that there is a
fiduciary duty on directors to disclose their own breach of duty to the board of
directors.  She based this on the implied duty to act in the best interests of the
company (the duty now codified, in different terms, in s172 of the Companies Act
2006).

32.2 In a later case379, Newey J summarised the decision in Item Software:

“Recent authority establishes that it can be incumbent on a director to reveal his own
wrongdoing. The leading case is Item Software (UK) Ltd v Fassihi [2004] EWCA Civ 1244,
where Arden LJ (with whom Mummery LJ and Holman J expressed agreement) said that a
fiduciary does not owe a separate and independent duty to disclose misconduct (para [41]).
She concluded, however, that a director's 'fundamental' duty 'to act in what he in good faith
considers to be the best interests of his company' could mean that a director has to disclose
misconduct on his part (paras [41] and [44]). On the facts, Arden LJ considered that the
director in question 'could not fulfil his duty of loyalty' except by telling his company of steps
he had taken to divert business to himself (para [44]).”

32.3 Arden LJ held, at [41]:

377 See ‘Corporate Trustees’, chapter 4 in Pollard ‘The Law of Pension Trusts’ (2013, OUP).
378 [2004] EWCA Civ 1244, [2005] 2 BCLC 91, CA. Mummery LJ and Holman J agreed with

Arden LJ on the disclosure point.  See more recently Wey Education plc v Atkins [2016]
EWHC 1663 (Ch).

379 GHLM Trading Ltd v Maroo [2012] EWHC 61 (Ch), [2012] 2 BCLC 369 (Newey J)
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“I prefer to base my conclusion in this case on the fundamental duty to which a director is
subject, that is the duty to act in what he in good faith considers to be in the best interest of his
company.”

32.4 This looks as though it could be a positive duty – to disclose wrongdoing or
even information that the rest of the board of directors needs to know.  If so, it is
difficult to categorise it as fitting within a proper purpose rule (what power or
discretion as a director is being exercised?) and so it could be seen as supporting a
more general best interests duty.

32.5 The decision in Item Software is controversial.  It has not been followed in
Australia380.  Generally a disclosure ‘duty’ only applies to fiduciaries where there is
already a conflict of interest. For example, Finkelstein J in Fitzwood Pty Ltd v Unique
Goal Pty Ltd (in liq)381 said:

“that which is often regarded as a fiduciary obligation of disclosure should not be seen as a
positive duty resting on a fiduciary, but a means by which the fiduciary obtains the release or
forgiveness of a negative duty; such as the duty to avoid a conflict of interest, or the duty not
to make a secret profit”

32.6 Sarah Worthington in her book ‘Equity’382 also raised doubts on the decision
in Item Software.  She stated that Item Software

“suggests that it is a further breach of the duty of loyalty not to disclose …. disloyal breaches
to the fiduciary’s principal. The logic in this is not compelling.”

32.7 Newey J (as he then was) in GHLM Trading Ltd v Maroo383 discussed this
point:

“[193] As was mentioned in Brandeaux Advisers (UK) Ltd v Chadwick [2011] IRLR 224 at
[47], Item Software v Fassihi is a somewhat controversial decision. Arguably, it breaks new
ground in treating a fiduciary duty as prescriptive rather than merely proscriptive. Its result
can perhaps now be justified also by reference to s172 of the Companies Act 2006, which
came into force on 1 October 2007. The duty to promote the success of a company which that
provision imposes can be said to be expressed in prescriptive terms (a director 'must act in the
way he considers, in good faith, would be most likely to promote the success of the company';
my emphasis). Be that as it may, Item Software v Fassihi is clearly binding on me. I therefore
proceed on the basis that a director's duty of good faith can potentially require him to disclose
misconduct.”

32.8 Newey J continued:

“[195] …. it can be incumbent on a fiduciary to disclose matters other than wrongdoing. The
'single and overriding touchstone' being the duty of a director to act in what he considers in
good faith to be in the best interests of the company (to quote from Etherton J in Shepherds
Investments Ltd v Walters [2007] 2 BCLC 202 at [132]), there is no reason to restrict the

380 See eg P & V Industries Pty Ltd v Porto [2006] VSC 131, (2006) 14 VR 1 (Hollingworth J) at
[26] to [34].  Cited in ‘Meagher, Gummow & Lehane’s Equity Doctrine & Remedies’ (5th ed,
2015, Heydon, Leeming and Turner, Lexis Nexis Butterworths) at [5-385].

381 [2001] FCA 1628 (Fed Ct) at [14] citing Nolan R, ‘A Fiduciary Duty to Disclose’ (1997) 113
LQR 220 at 224.

382 2nd ed, 2006, OUP, at page 134 (fn 14).
383 [2012] EWHC 61 (Ch), [2012] 2 BCLC 369 (Newey J).
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disclosure that can be necessary to misconduct. Were a director subjectively to consider that it
was in the company's interests for something other than misconduct to be disclosed, he would,
it appears, commit a breach of his duty of good faith if he failed to do so.”

32.9 It may be that this is a question of categorisation:

(a) Is there a positive a duty to disclose?

(b) If so, is it a fiduciary duty or just a trust or equitable duty or a statutory duty
(with different remedies for breach)?384

32.10 Ultimately it seems to me to be arguable that any disclosure duty on directors
(whether of wrongdoing or generally) is connected with the duties on employees (and
executive directors) rather than a general disclosure duty based on a ‘best interests’
duty.  It would be better to leave any such duty to the usual care and skill provisions
applicable to directors or where there is a conflict of interest already, for example as
in Item Software itself, where the director was planning to start competing.

33. UK STATUTORY DUTIES FOR TRUSTS AND DIRECTORS

33.1 There are few express statutory best interests duties under UK legislation
applicable to trustees or directors as such (there are a number of duties in the family
law context, eg in relation to children or mental capacity).  There is, for example, no
substantial express reference to best interests in the Trustee Acts385 nor in the
Companies Act 2006.

33.2 The Pensions Acts and subordinate legislation contain a major reference to
‘best interests’, in the 2005 Investment Regulations (see 34 below).  There are also
some minor references to ‘best interests’ and some limited references to the ‘interests’
of members or beneficiaries386.

384 See Sarah Worthington ‘Equity’ (2nd ed, 2006, OUP) at 130 and in ‘Four Questions on
Fiduciaries’ (2016) 2(2) CJCCL 724 at 737-739 citing Millett LJ in Mothew, discussed above.
See also Richard Nolan ‘A Fiduciary duty to disclose?’ (1997) 113 LQR 220, discussing
Breen v Williams (1996) 186 CLR 71; and Kelvin Low ‘Fiduciary duties: the case for
prescription’ (2016) 30 TLI 3.  Arguing that any duty to act in the best interests of the
beneficiaries is not a fiduciary duty, see: Matthew Conaglen ‘Fiduciary Loyalty” and Lusina
Ho at page 12 in her paper ‘Re-defining Trust for the 21st Century’ given at the (2017)
Singapore conference on ‘The Use and Abuse of Trusts and other Wealth Management
devices’.

385 The Trustee Act 2000 includes in section 15 some special restrictions if trustees use the
implied power to appoint agents to exercise any investment management functions.  One of
these requires the trustees to prepare a policy statement giving guidance to the agent.  The
trustees must “formulate any guidance given in the policy statement with a view to ensuring
that the functions will be exercised in the best interests of the trust” – s15(3).

Seemingly a subjective test (“with a view to ensuring”) and noticeable for referring to the
“best interests of the trust” (and not the “best interests of the beneficiaries”).

386 See eg s37(3)(d), Pensions Act 1995 as one of the conditions before a payment is made to an
employer: “(d) the trustees are satisfied that it is in the interests of the members that the power
is exercised in the manner proposed”.
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34. OPS INVESTMENT REGULATIONS/ IORP DIRECTIVE

34.1 There is also a rather unclear statutory “best interests” obligation in reg 4(2)(a)
of the Occupational Pension Schemes (Investment) Regulations 2005387.

34.2 For investment matters, article 18 of the EU Directive on Institutions for
Occupational Retirement Provision388 (commonly called the “IORP Directive”) deals
with investment rules and states:

“1.  Member States shall require institutions located in their territories to
invest in accordance with the ‘prudent person’ rule and in particular in
accordance with the following rules:

(a) the assets shall be invested in the best interests of members and
beneficiaries.  In the case of a potential conflict of interest, the institution, or
the entity which manages its portfolio, shall ensure that the investment is made
in the sole interest of members and beneficiaries….”

34.3 Article 6 defines a member as “a person whose occupational activities entitle
or will entitle him/her to retirement benefits in accordance with the provisions of a
pension scheme” and beneficiary as “a person receiving retirement benefits”.  This
looks to mean that the term beneficiary is arguably defined in the IORP Directive to
exclude the employer.

34.4 This has been enacted in the UK by the 2005 OPS Investment Regulations389,
which provide:

“4. —(1) The trustees of a trust scheme must exercise their powers of investment, and any
fund manager to whom any discretion has been delegated under section 34 of the 1995 Act
(power of investment and delegation) must exercise the discretion, in accordance with the
following provisions of this regulation.

(2) The assets must be invested—

(a) in the best interests of members and beneficiaries; and

(b) in the case of a potential conflict of interest, in the sole interest of members and
beneficiaries.”

34.5 Regulation 4(11) then defines beneficiary in a way that seems intended to
exclude an employer390:

387 SI 2005/3378.
388 Directive on Institutions for Occupational Retirement Provision (2003/41/EC).
389 Regulations 4(1) and 4(2) of the Occupational Pension Schemes (Investment) Regulations

2005 (SI 2005/3378).  Made under section 245 of the Pensions Act 2004.

Regulation 2A of the same regulations (inserted from 6 April 2015 by reg 20(b), Occupational
Pension Schemes (Charges and Governance) Regulations 2015, SI 2015/879) now requires
trustees to include aims and objectives and policies in relation to any default arrangement
within their statement of investment principles (SIP) and to include “an explanation of how
the aims and objectives … and policies … (together “the default strategy” ) are intended to
ensure that assets are invested in the best interests of the group of persons consisting of
relevant members and relevant beneficiaries.”  This is obviously a cross reference to reg 4.
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“‘beneficiary’, in relation to a scheme, means a person, other than a member of the scheme,
who is entitled to the payment of benefits under the scheme.”

34.6 It remains to be seen how this will be interpreted by the Courts.  It raises
issues similar to those discussed above in relation to a literal ‘best interests duty:

(a) Is it a subjective or objective test?  Does it impose a statutory duty of care?

(b) Does it look back in retrospect as to what in fact turns out to be the right
investment?  Or will a court construe the obligation to relate to the knowledge
of the trustees or fund manager at the time of the decision?  Perhaps the term
“must be invested” can be construed to reflect that?

(c) What remedies apply?  Is a breach of the statutory duty actionable by a
beneficiary?

(d) Are the interests and view of the employer relevant? Increasingly the level of
risk being undertaken by a pension scheme is a matter in which the employer
has a great interest.  This is outside this paper391.

34.7 It may be that this limitation (not reflected in any other material pensions
statutory provision – see above) allows the interest of the employer still to be
something that the trustees should take into account (in a similar manner to the
Lightman J in Fuller v Evans in relation to a ‘no benefit’ provision in a private trust).

34.8 In the private trust case Fuller v Evans392.  In looking at the effect of
clause 12, the ‘no benefit for the settlor’ clause in the trust, Lightman J held393:

‘The first stage is to consider what the position would have been if the settlement had not
included cl 12.  In that situation in the exercise of the power in question in this case (as in the
exercise of all other powers) the trustees would be required to have regard exclusively to the
interests of the beneficiaries, and could not seek by the exercise or non-exercise of the power
to promote the interests of anyone else, and most particularly the settlor.  It would be open to
the trustees to decide that the power be exercised though the effect would be to relieve the
settlor in whole or in part of his obligations under the consent order, but they could not set out
to benefit the settlor by affording him relief in this way.  If the exercise of the power was in
the best interests of the beneficiaries, the trustees might exercise the power though the exercise
incidentally relieved the settlor in whole or in part from his obligations, but they could not
allow the perceived advantage to the settlor to be a factor favouring its exercise.’

34.9 Reading this passage with ‘employer’ instead of ‘settlor’ is enough to show
that the position of pension trusts looks very different from those of private trusts394.

390 Although query if it does so.  Employers can directly benefit by way of payment from
occupational pension schemes, for example surplus on a winding-up or under lien rules.

391 See Pollard The Law of Pension Trusts (2013, OUP) at chapter 10.
392 [2000] 1 All ER 636 (Lightman J).
393 At para 5.
394 See similarly Asplin J in MNRPF [2015] EWHC 448 (Ch) at [230].
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35. AUSTRALIA STATUTORY INTERVENTION AND CASE LAW

35.1 I am not an Australian lawyer and therefore feel diffident about interpretation
of Australian statute law.  But generally the tests for interpretation look to me from
the cases to be broadly similar between the UK and Australia.

35.2 There are various statutory best interests duties under Australian law.  An
example is in s52(2)(c) of the Superannuation Industry (Supervision) Act (“SIS Act”):

SIS Act, s52

(1) Governing rules taken to contain covenants

If the governing rules of a superannuation entity do not contain covenants to the effect of the
covenants set out in subsection (2), those governing rules are taken to contain covenants to
that effect.

(2) The covenants

The covenants referred to in subsection (1) are the following covenants by each trustee of the
entity:

(a) to act honestly in all matters concerning the entity;

(b) to exercise, in relation to all matters affecting the entity, the same degree of care, skill and
diligence as an ordinary prudent person would exercise in dealing with property of another for
whom the person felt morally bound to provide ;

(c) to ensure that the trustee's duties and powers are performed and exercised in the best
interests of the beneficiaries ;

(d) to keep the money and other assets of the entity separate from any money and assets,
respectively:

(i) that are held by the trustee personally; or

(ii) that are money or assets, as the case may be, of a standard employer sponsor, or
an associate of a standard employer-sponsor, of the entity;

(e) not to enter into any contract, or do anything else, that would prevent the trustee from, or
hinder the trustee in, properly performing or exercising the trustee's functions and powers;

(f) to formulate and give effect to an investment strategy that has regard to the whole of the
circumstances of the entity including, but not limited to, the following:

(i) the risk involved in making, holding and realising, and the likely return from, the
entity's investments having regard to its objectives and its expected cash flow
requirements;

(ii) the composition of the entity's investments as a whole including the extent to
which the investments are diverse or involve the entity in being exposed to risks from
inadequate diversification;

(iii) the liquidity of the entity's investments having regard to its expected cash flow
requirements;

(iv) the ability of the entity to discharge its existing and prospective liabilities;
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(g) if there are any reserves of the entity-to formulate and to give effect to a strategy for their
prudential management, consistent with the entity's investment strategy and its capacity to
discharge its liabilities (whether actual or contingent) as and when they fall due;

(h) to allow a beneficiary access to any prescribed information or any prescribed documents.

35.3 This statutory provision is extensively discussed by Scott Donald in ‘Best’
Interests395 and by Joseph Campbell (extra judicially396) in “Some Aspects of the Civil
Liability Arising from Breach of Duty by a Superannuation Trustee”397.  Joseph
Campbell points out that the statutory SIS provisions were substantially amended in
2013, but to me the new version of s52(2)(c) seems very similar398:

35.4 A statutory best interest duty does not extend the common law duty on trustees
- see Manglicmot v Commonwealth Bank Officers Superannuation Corporation Pty
Ltd399 per Giles AJ at [121].  This was followed in Commonwealth Bank Officers
Superannuation Corporation Pty Ltd v Beck400 per Bathurst CJ at [136].

Invensys (2006)

35.5 In 2006 in Invensys Australia Superannuation Fund Pty Ltd v Austrac
Investments Ltd401 Byrne J dealt with a proposal to amend the trust deed of a
superannuation fund in a way permitting distribution of part of a surplus to non-
beneficiaries. Byrne J held that 52(2)(c) of the SIS Act would not prevent the
amendment.  In Manglicmot, Giles AJ summarised the case that Byrne J held that the
amendment would not be a failure to perform and exercise the trustee's duties and
powers in the best interests of the beneficiaries, essentially because in the
circumstances distribution to the non-beneficiaries could reasonably be regarded as in
the interests of beneficiaries.

35.6 Byrne J held, as to section 52(2)(c) -

"[102] The scheme of s 52 is to insert in the trust deed eight covenants. It was not suggested
that the trust deed already contained a covenant such as that in para (c). The Parliamentary
Secretary to the Treasurer informed the House of Representatives in the course of the second
reading debate of the SIS Bill that these provisions were intended as codification of the

395 (2008) 2 Journal of Equity 245.  See also Paul Collins 'The best interests duty and the
standard of care for superannuation trustees' (2014) 88 ALJ 632

396 J C Campbell is a former judge of the New South Wales Court of Appeal.
397 (April 2017) Sydney Law School Research Paper No. 17/31, (2017) 44 ABR 24.  Based on a

paper given at the conference of the Superannuation Committee of the Law Council of
Australia in March 2017.

398 The words “to ensure” have been deleted, but it seems that they were not considered to add
very much: Manglicmot v Commonwealth Bank Officers Superannuation Corporation Pty Ltd
[2011] NSWCA 204; 282 ALR 167 per Giles AJ at [121].  See Jacobs’ Law of Trusts in
Australia (8th ed, 2016, LexisNexis) at [29-21].

399 [2011] NSWCA 204; 282 ALR 167.
400 [2016] NSWCA 218.
401 [2006] 15 VR 87 (Byrne J).
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existing law: 'to make nice and clear the way in which we expect these people [presumably
trustees of superannuation funds] to act'. The difficulty with this brave statement, in so far as it
concerns para (c), is that it is not altogether clear what is here being codified and whether the
drafter of the code has accurately stated the existing law.

[103] Unlike the surrounding paragraphs, para (c) is introduced by the words 'to ensure that'.
This means that the statute is inserting into the trust deed a covenant whereby 'the Trustee
agrees to ensure that the Trustee's duties and powers are performed and exercised in the best
interests of the beneficiaries'. Elsewhere in the SIS Act, the word 'ensure' is employed to
impose an obligation upon a director to cause a company to act in a particular way or upon a
person or company to achieve a stipulated objective. It is difficult to see how these words add
anything to a covenant by a trustee simply to perform and exercise its duties and powers in the
best interests of the beneficiaries.

[104] This becomes even more obscure when the covenant is read as extended by s 52(8) to
the directors. This has the consequence that the director covenants 'to exercise a reasonable
degree of care and diligence for the purpose of ensuring that the Trustee ensures that the
Trustee's duties and powers are performed and exercised in the best interests of the
beneficiaries'.

[105] Perhaps the best that can be made of these apparently superfluous words 'to ensure that'
in para (c) is that Parliament intended that they emphasise the seriousness of this covenant and
the requirement that it be strictly observed.

[106] It is worth noting at the outset that the insertion by s 52(2) of particular covenants into
the trust deed does not affect the other obligations imposed upon trustees whether by the deed
of trust or by the general principles of law except, perhaps, to the extent of some
inconsistency.

[107] The covenant inserted into the trust deed appears to be an amalgam of two distinct
obligations said to be imposed by law upon trustees of a superannuation fund. The first, which
is sometimes referred to as the duty of loyalty or the duty of fidelity to the trust, is that to act
in the interests of the beneficiaries; that their interests are paramount and must certainly be
placed ahead of the trustee's own interests. Nor may the trustee have regard to considerations
which are extraneous to the trust. The second is to pursue to the utmost with appropriate
diligence and prudence the interests of the beneficiaries. This will commonly come into play
where it is a question whether the trustee of a trust whose objective is to confer financial
benefits on beneficiaries has sufficiently pursued these financial interests. And so, in Cowan v
Scargill, Megarry V-C said this:

' ... The starting point is the duty of trustees to exercise their powers in the best
interests of the present and future beneficiaries of the trust, holding the scales
impartially between different classes of beneficiaries.'

and later:

'Trustees must do the best they can for the benefit of their beneficiaries and not
merely avoid harming them.'

It is not altogether clear whether para (c) is intended as a codification of one or other or both
of these principles. As will appear, it is not necessary that I unravel this."

Manglicmot (2011)

35.7 In2011 in Manglicmot v Commonwealth Bank Officers Superannuation
Corporation Pty Ltd402, Giles JA held that the statutory covenant in s52(1)(c) did not

402 [2011] NSWCA 204; 282 ALR 167 per Giles JA at [121].
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“materially add to breach by the respondent of its general law duty to act in the best
interests of members of the Fund”.  He held:

“[121] Nor in my opinion does s52(2)(c) materially add to breach by the respondent of its
general law duty to act in the best interests of members of the Fund. The respondent's general
law obligation could be expressed, in the language of s52(2)(c), as an obligation to perform
and exercise its duties and powers in the best interests of the beneficiaries. The words "to
ensure" add nothing; an obligation is an obligation. Again, the respondent was exercising a
discretionary power, and "to ensure" does not turn the question of exercise of a discretionary
power into one of strict liability. There is liability if the discretionary power is exercised
improperly, but otherwise there is not.”

Prime Trust: ASIC v Australian Property Custodian Holdings (2013)

35.8 From 2013, ASIC v Australian Property Custodian Holdings403 is a decision of
the Australian Federal Court discussing the statutory “best interest” duty in Australia
imposed by legislation404 on a relevant entity (RE) of a managed investment scheme.
Murphy J held:

“[463] It is difficult to discern the outer boundaries of the best interests duty from the text of
the provisions alone. For example, the expression may be argued to indicate a requirement that
the RE meet the “highest” standard rather than just a high standard. It may also be argued to
set a requirement for the RE to obtain an objectively determined “best” outcome rather than
requiring the best efforts of the RE. I am disinclined to such a view because such meanings
may cause real difficulties for a trustee in performing his or her role. It is not clear to me how
in many common circumstances the “highest” standard is to be determined let alone met, or
how any requirement to achieve an objectively determined “best” outcome sits with the
general law obligation on a trustee to act with care, competence and caution. The language of
the statute alone does not make clear where the boundary lies and it is appropriate to consider
the meaning of the term under general law.

…..

[484]

…..

[488] I do not though wish to be seen as accepting the proposition that to act in the members’
best interests a trustee must actually achieve the best outcome. A trustee is not required to be
prescient: Re Chapman [1896] 2 Ch 763 at 778; De Bruyne v Equitable Life Assurance Society
of the US [1990] USCA7 1116; 920 F.2d 457 (7th Cir. 1990) at 465; Nestle v National
Westminster Bank Plc [1994] 1 WLR 1260 at 1282.”

35.9 Murphy J’s decision was cited by counsel in MNRPF and discussed by Asplin
J in that case.  As noted above, Asplin J held (at [229]) that a purpose test is the right
test following Cowan v Scargill and Harries v Church Commissioners and that this
was supported by the decision of Murphy J405:

403 Australian Securities and Investments Commission v Australian Property Custodian Holdings
Ltd (No 3) [2013] FCA 1342 (Murphy J).  Discussed by Simun Soijo in his paper ‘Case Law
review’ given to the 2014 Superannuation Conference (Law Council of Australia).

404 Part 5C of the Corporations Act 2001 (Cth), as prescribed in s601FC.
405 Asplin J had (at [185]) previously cited the extract from para [484] of the decision of

Murphy J in Australian Securities and Investments Commission v Australian Property
Custodian Holdings Ltd (No 3).



LON46827778/1

APL Seminar: David Pollard
The shortform 'Best Interests Duty': Mad, Bad and Dangerous to Know September 2017

108ï119

“in Australian Securities and Investments Commission v Australian Property Custodian
Holdings Ltd (No 3) in which Murphy J made comments which were obiter in which he
described the principle as a “portmanteau”. The learned Judge's comments were made in the
context of his consideration of a statutory duty to act in the best interests of the members of a
trust. He explored the common law and equity in some depth and concluded that the statute
did not extend beyond the general law. If by his conclusion that the “best interest duty”
operates “in combination with other duties” he meant that it flows from and is moulded by the
trustee's obligation to promote the purpose for which the trust was created, I agree.”

Beck (2016)

35.10 Commonwealth Bank Officers Superannuation Corporation Pty Ltd v Beck406

per Bathurst CJ:

“126. The appellants submitted that the trustee’s duty to act in the best interests of the
beneficiaries was not an unqualified duty always to do what is financially best for a member
or group of members. It pointed out that if that was the case, it would always be necessary for
a trustee to ensure its discretion under cl A11.3 be exercised in favour of the member in
question. They submitted that an amendment does not fail to be in the best interests simply
because it removes a beneficial discretion which is only to be exercised in exceptional
circumstances.”

35.11 In Beck, it was common ground that the covenants in s52(2)(c) of the SIS Act
did not expand the general law. Bathurst CJ held:

136. It was common ground between the parties, both on the appeal and in the Court below,
that the covenants in s 52(2)(c) of the SIS Act did not expand the general law. It should be
noted that there was no allegation that, in exercising its discretion to make the amendment, the
trustee of the Old Colonial Fund contravened s52(2)(b) of that Act. In Manglicmot v
Commonwealth Bank Officers  Superannuation Corporation Pty Ltd [2011] NSWCA 204; 282
ALR 167, Giles JA with whom Young and Whealy JJA agreed, stated that s52(2)(c) does not
materially add to the general law duty of the trustees to act in the best interests of the fund. He
stated that, in dealing with the discretionary power, liability arises if the discretionary power is
exercised improperly but otherwise it does not: at [121]. In Karger v Paul [1984] VicRp 13;
[1984] VR 161, McGarvie J stated that the exercise of a discretion by a trustee will not be
reviewed if the discretion is exercised in good faith upon real or genuine consideration and in
accordance with the purposes for which the discretion was conferred: at 163.

137. In Finch, the Court left open the application of Karger v Paul principles to
superannuation funds: at [64]. However, it emphasised that so far as they may apply, the
decision may be reviewable for want of properly informed consideration: at [66]. The
importance of this matter in the context of superannuation funds was explained by Nettle JA in
Alcoa of Australia Retirement Plan Pty Ltd v Frost [2012] VSCA 238 36 VR 618 at [59] in
the following terms (Redlich JA and Davies AJA agreeing):

“With respect, I entirely agree with his Honour. As the decision in Finch has enabled
us better to understand, trustees of superannuation funds are no longer to be
conceived of in the same way as custodians of charitable or family settlements
through the exercise of whose absolute discretion settlors have chosen to channel
their beneficence. The economic, industrial and ultimately social imperatives which
inform the advent of the superannuation industry, not to mention that beneficiaries of
the kind with which we are concerned in one way or the other invariably purchase
their entitlements, are productive of legitimate expectations which the law will
enforce. Superannuation fund trustees are bound to give properly informed
consideration to applications for entitlements and, if that necessitates further
inquiries, then they must make them.”

406 [2016] NSWCA 218 per Bathurst CJ at [126].
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36. NEW ZEALAND – TRUSTS BILL

36.1 The Trusts bill currently before the New Zealand Parliament407 is stated to be a
bill which “clarifies and simplifies core trust principles and essential obligations for
trustees to improve understanding about how trusts operate.”  The bill includes
various mandatory duties on trustees:

Mandatory Duties

23 Duty to act in accordance with terms of trust

A trustee must act in accordance with the terms of the trust.

24 Duty to act honestly and in good faith

A trustee must act honestly and in good faith.

25 Duty to act for benefit of beneficiaries or to further permitted purpose of trust

A trustee must hold or deal with trust property, and otherwise act, for the benefit of
the beneficiaries or to further the permitted purpose of the trust.

26 Duty to exercise powers for proper purpose

A trustee must exercise the trustee’s powers for a proper purpose.

36.2 Interestingly clause 25 does not contain a simple ‘best interests’ duty, but
refers to a trustee needing to hold trust property and ‘act for the benefit of the
beneficiaries or to further the permitted purpose of the trust’.  If enacted, this would:

(a) Allow a proper purpose test to apply instead of ‘the benefit of the
beneficiaries’;

(b) Run into some of the objections to the short form duty mentioned above – eg:

(i) it refers to ‘act’ rather than ‘exercise powers’ and

(ii) it does not expressly refer to a subjective test (at the time that the
relevant decision is made) – so potentially looks on a literal basis to be
an outcome test (but is this inconsistent with the default general duty of
care in clause 27 or the default duty to invest prudently in clause 28?).

36.3 It is worth noting that the bill expressly envisages that the existing common
law and equity should continue to apply.  Clause 5(5) envisages:

“Interrelationship between Act and common law and equity

(5) This Act—

(a) is not an exhaustive code of the law relating to express trusts; and

407 http://www.legislation.govt.nz/bill/government/2017/0290/latest/whole.html#DLM7382904
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(b) is intended to be complemented by the rules of the common law and equity
relating to trusts (except where otherwise indicated or where those rules are
inconsistent with the provisions of this Act).”

36.4 Thus the underlying report408 from the New Zealand Law Commission
recommended at 5.9:

“We recommend that the part of the new Act that includes the duties is subject to the
qualification that nothing in the new Act prevents a court from having recourse to the general
law of trusts and equity where that law is consistent with the purpose of the Act (see clause
1(3)409 of the indicative drafting in Appendix A). The intention is to allow the courts to
continue to apply the nuances and exceptions to the duties that exist in case law.”

37. CANADA: KLB V BRITISH COLUMBIA (2003)

37.1 In the 2003 Canadian case KLB v British Columbia410 the Supreme Court
discussed a best interest duty in the context of looking after a child.  It held that a best
interests test could not be an independent ground of liability, both because it would be
an outcomes test, regardless of fault at the time and because it does not provide a
workable standard to operate.  The reasoning resonates for trustees and other decision
makers.  McLachlin CJ held:

“[44] Parents should try to act in the best interests of their children. This goal underlies a
variety of doctrines in family law and liability law. However, thus far, failure to meet this goal
has not itself been elevated to an independent ground of liability at common law or equity.
There are good reasons for this.

[45] First, an obligation to do what is in the best interests of one’s child would seem to be a
form of result based liability, rather than liability based on faulty actions and omissions: such
an obligation would be breached whenever the result was that the best interests of the child
were not promoted, regardless of what steps had or had not been taken by the parent. Breach
of fiduciary duty, however, requires fault. It is not result-based liability, and the duty is not
breached simply because the best interests of a child have not in fact been promoted.
Moreover, a wrong of this type would not be ascertainable at the time that it was committed;
and a wrong must be so ascertainable if it is to found legal liability.

[46] Second, the simple injunction to act in the best interests of the child does not provide
parents with a workable standard by which to regulate conduct. It does not recommend
particular courses of conduct that they must engage in or not engage in, to avoid legal liability.
It is often unclear at the time which, among all of the possible actions that a parent could
perform, will best advance a child’s best interests.  Different parents have different ideas of
what particular actions or long-term strategies will accomplish this, all of which may be
reasonable. And even once parents do sort this out, they may face the practical difficulty that
what they can do for their children is limited by their resources, their energy, their abilities and
the competing needs of their other children.  All this suggests that a simple injunction to act in
the best interests of the child, however laudable, does not provide a workable basis for
assigning legal liability, whether in negligence or for breach of fiduciary duty. It simply does
not provide a legal or justiciable standard.

408 http://www.lawcom.govt.nz/sites/default/files/projectAvailableFormats/NZLC%20R130.pdf
409 Clause 1(3) in the Law Commission draft is different from clause 5(5) in the bill.  Clause 1(3)

in the draft stated:

‘Nothing in this Act prevents a court, in interpreting the provisions of this Act, from having
recourse to the general law of trusts and equity where that law is consistent with this Act’

410 [2003] 2 SCR 403, 230 DLR (4th) 513 per McLachlin CJ at [44].
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[47] The “best interests” of the child forms a guiding objective in family law. It is a guide to
courts in making custody and other decisions respecting children, and it can function as a
guide in part because of the limited number of alternatives in these contexts.  Deciding which
of two home environments would be better for a child is very different from attempting to
decide which of an almost infinite number of combinations of potential actions towards one’s
child would best advance the child’s interests.  The guiding objective of furthering the best
interests of the child also informs the content of various legal duties that parents owe their
children, whether statutory, at common law (negligence) or at equity (breach of fiduciary
duty). However, this objective is not to be confused with the legal obligations themselves.
Although it is a laudable goal, it does not constitute a justiciable standard for determining
liability in damages. Moreover, the goal of promoting the best interests of the child is larger
than the concerns of trust and loyalty central to fiduciary law. It is true that breach of parental
fiduciary duty is unlikely to further a child’s best interests. However, the converse proposition
that everything that is not in a child’s best interest constitutes a breach of fiduciary duty does
not hold. The list of parental fiduciary duties is not closed. But it does not include a broad and
unspecified duty to act in the child’s best interests.

[48] What then is the content of the parental fiduciary duty? This question returns us to the
cases and the wrong at the heart of breaches of this duty. The traditional focus of breach of
fiduciary duty is breach of trust, with the attendant emphasis on disloyalty and promotion of
one’s own or others’ interests at the expense of the beneficiary’s interests. Parents stand in a
relationship of trust and owe fiduciary duties to their children. But the unique focus of the
parental fiduciary duty, as distinguished from other duties imposed on them by the law, is
breach of trust. Different legal and equitable duties may arise from the same relationship and
circumstances.  Equity does not duplicate the common law causes of action, but supplements
them. Where the conduct evinces breach of trust, it may extend liability, but only on that basis.
As I wrote in Norberg v. Wynrib, [1992] 2 S.C.R. 226: “In negligence and contract the parties
are taken to be independent and equal actors, concerned primarily with their own self-interest.
. . . The essence of a fiduciary relationship, by contrast, is that one party exercises power on
behalf of another and pledges himself or herself to act in the best interests of the other” (p.
272).

[49]  I have said that concern for the best interests of the child informs the parental fiduciary
relationship, as La Forest J. noted in M. (K.) v. M. (H.), supra, at p. 65. But the duty imposed is
to act loyally, and not to put one’s own or others’ interests ahead of the child’s in a manner
that abuses the child’s trust.  This explains the cases referred to above. The parent who
exercises undue influence over the child in economic matters for his own gain has put his own
interests ahead of the child’s, in a manner that abuses the child’s trust in him. The same may
be said of the parent who uses a child for his sexual gratification or a parent who, wanting to
avoid trouble for herself and her household, turns a blind eye to the abuse of a child by her
spouse. The parent need not, as the Court of Appeal suggested in the case at bar, be
consciously motivated by a desire for profit or personal advantage; nor does it have to be her
own interests, rather than those of a third party, that she puts ahead of the child’s. It is rather a
question of disloyalty — of putting someone’s interests ahead of the child’s in a manner that
abuses the child’s trust. Negligence, even aggravated negligence, will not ground parental
fiduciary liability unless it is associated with breach of trust in this sense.”

© David Pollard 2017
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ANNEX 1 – EXTRACT FROM LAW COMMISSION REPORT

“Fiduciary Duties of Investment Intermediaries” (Law Com No 350, June 2014)

THE PRINCIPLES OF TRUST LAW

4.31 Pension trusts are also governed by the general principles of trust law, as set out
in case law. In particular, trustees are subject to the three types of duties discussed in
Chapter 3, specifically duties connected to the exercise of a power, duties of care and
fiduciary duties.

4.32 There is, however, a growing recognition that pension trusts are “different”, and
that they may merit separate consideration. Whereas private trusts usually contain an
element of gift and are typically used as vehicles to manage wealth efficiently, the
members of pension schemes are not volunteers but instead have paid for their
interests under the trust through their contributions. As Sir Nicolas Browne-Wilkinson
VC noted in Imperial Group Pension Trust v Imperial Tobacco, this may affect how
the courts treat such trusts:

The traditional trust is one under which the settlor, by way of bounty, transfers
property to trustees to be administered for the beneficiaries as the objects of
his bounty. ... The beneficiaries have given no consideration for what they
receive. … A pension scheme is quite different. Pension benefits are part of
the consideration which an employee receives in return for the rendering of his
services. … Beneficiaries of the scheme, the members, far from being
volunteers have given valuable consideration. The company employer is not
conferring a bounty. In my judgment, the scheme is established against the
background of such employment and falls to be interpreted against that
background.46

4.33 In the later case of Target Holdings Ltd v Redferns, Lord Browne-Wilkinson
added:

It is in any event wrong to lift wholesale the detailed rules developed in the
context of traditional trusts and then seek to apply them to trusts of quite a
different kind. In the modern world the trust has become a valuable device in
commercial and financial dealings. The fundamental principles of equity apply
as much to such trusts as they do to the traditional trusts in relation to which
those principles were originally formulated. But in my judgment it is
important, if the trust is not to be rendered commercially useless, to
distinguish between the basic principles of trust law and those specialist rules
developed in relation to traditional trusts which are applicable only to such
trusts and the rationale of which has no application to trusts of quite a different
kind.47

4.34 One author has noted that the fact that pension scheme members are not passive
objects of a bounty “must influence the attitude of the courts towards the obligations
of trustees”.48 It is therefore important to interpret trust law flexibly: there is an
element of judgement in deciding how far a non-pensions case is relevant to a
pensions context.

46 [1991] 1 WLR 589 at 597.
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47 [1996] AC 421 at 435.

48 D Pollard, The Law of Pension Trusts (1st ed 2013) para 2.13.

The meaning of “best interests”

4.35 It is often said that trustees must act “in the best interests of members and
beneficiaries”. This phrase appears in the case law, in the Investment Regulations,49
and in the IORP Directive.50 However, it has no statutory definition. Its meaning is
discussed in a small number of cases, of which the most significant is Cowan v
Scargill.51 As we discuss below, this is a particularly difficult case which has
generated considerable controversy. We also outline the few other cases which
interpret its meaning.

Cowan v Scargill

The case

4.36 Cowan v Scargill was a dispute between the trustees of a mineworkers’ pension
scheme. Five trustees appointed by the National Union of Mineworkers (NUM)
refused to approve an investment plan unless it was amended to prohibit investments
in overseas companies or in oil and gas. The other trustees claimed that this was a
breach of fiduciary duty. The leading NUM trustee, Arthur Scargill, argued the case in
person. He said that such investments were against union policy, would damage the
coal industry and would be against beneficiaries’ interests.52 He argued that he could
maintain this objection, even if it was to the fund’s financial detriment.53

4.37 The court held that the NUM trustees were in breach of their duties. Their duty
was to put the interests of their beneficiaries first, and normally this meant their best
financial interests.54 The court recognised there may be circumstances in which
financially disadvantageous arrangements may be in the beneficiaries’ best interests,
but the burden of proving this would rest very heavily on the trustees.55 Further,
trustees should not be influenced by their personal views and may even have to act
dishonourably (although not illegally) to obtain the best result for their
beneficiaries.56

4.38 On the facts, the court found that the proposed exclusion of certain investments
was not in the beneficiaries’ best interests. In particular, the interests of retirees, and
the widows and children of deceased miners, differed from the interests of the union
and the industry as a whole. The connection between the coal mining industry and the
beneficiaries was “too remote and insubstantial”,57 so the trustees should not have
based their investment decisions on the effect on the industry.

49 Occupational Pension Schemes (Investment) Regulations 2005 SI 2005 No 3378, reg 4(2).

50 Institutions for Occupational Retirement Provision (IORP) Directive 2003/41/EC, Official
Journal L 235 of 23.09.2003 p 10, art 18(1)(a).

51 [1985] Ch 270.

52 Above, at 282.

53 Above, at 284-285.

54 Above, at 287.
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55 Above, at 288.

56 Above, at 287-288. See paras 4.53 to 4.56 below.

57 [1985] Ch 270 at 292.

4.39 Sir Robert Megarry VC stated the applicable law:

The starting point is the duty of trustees to exercise their powers in the best
interests of the present and future beneficiaries of the trust, holding the scales
impartially between different classes of beneficiaries. This duty of the trustees
towards their beneficiaries is paramount. They must, of course, obey the law;
but subject to that, they must put the interests of their beneficiaries first. When
the purpose of the trust is to provide financial benefits for the beneficiaries, as
is usually the case, the best interests of the beneficiaries are normally their best
financial interests. In the case of a power of investment, as in the present case,
the power must be exercised so as to yield the best return for the beneficiaries,
judged in relation to the risks of the investments in question; and the prospects
of the yield of income and capital appreciation both have to be considered in
judging the return from the investment.58

4.40 Arthur Scargill had argued that trustees could not be criticised for excluding
some investments for social or political reasons. The judge did not accept this
assertion “in its full width”. He continued:

If the investment in fact made is equally beneficial to the beneficiaries, then
criticism would be difficult to sustain in practice, whatever the position in
theory. But if the investment in fact made is less beneficial, then both in theory
and in practice the trustees would normally be open to criticism.59

58 [1985] Ch 270 at 286-287. 59 Above, at 287.

4.41 However, the judge noted that there may be an exception to this general rule. He
said:

I am not asserting that the benefit of the beneficiaries which a trustee must
make his paramount concern inevitably and solely means their financial
benefit, even if the only object of the trust is to provide financial benefits.
Thus if the only actual or potential beneficiaries of a trust are all adults with
very strict views on moral and social matters, condemning all forms of
alcohol, tobacco and popular entertainment, as well as armaments, I can well
understand that it might not be for the "benefit" of such beneficiaries to know
that they are obtaining rather larger financial returns under the trust by reason
of investments in those activities than they would have received if the trustees
had invested the trust funds in other investments. The beneficiaries might well
consider that it was far better to receive less than to receive more money from
what they consider to be evil and tainted sources. "Benefit" is a word with a
very wide meaning, and there are circumstances in which arrangements which
work to the financial disadvantage of a beneficiary may yet be for his benefit
… . But I would emphasise that such cases are likely to be very rare … .60
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The debate

4.42 Cowan v Scargill has sparked great debate.61 It has been taken to support the
view that the maximisation of value and yield should drive investment decisions.62
There has been discussion over whether the statement in Cowan that “the best
interests of the beneficiaries are normally their best financial interests”63 could be
seen as precluding pension schemes from taking into account environmental, social
and governance issues when making investment decisions.64

60 [1985] Ch 270 at 288.

61 See, for example, P Watchman, J Anstee-Wedderburn and L Shipway, “Fiduciary duties in
the 21st century: a UK perspective” (2005) 19(3) Trust Law International 127 at 127 where it
was stated that the view that profit maximisation is the fundamental fiduciary duty is “based
on a fundamental misunderstanding of the law” and should not be followed. See also S Hulme,
“The basic duty of trustees of superannuation trusts - fair to one, fair to all?” (2000) 14(3)
Trust Law International 130 and X Frostick, “Is there a duty to act in the best interests of the
beneficiaries?” (2000) 83(Feb) Pension Lawyer 2.

62 R Thornton, “Ethical Investment: a case of disjointed thinking” (2008) 67(2) Cambridge
Law Journal 396 at 398.

63 [1985] Ch 270 at 287.

64 C Scanlan, Socially Responsible Investment: A Guide for Pension Schemes and Charities
(1st ed 2005) p 79.. P Watchman, J Anstee-Wedderburn and L Shipway, “Fiduciary duties in
the 21st century: a UK perspective” (2005) 19(3) Trust Law International 127 at 127-128;
Freshfields Bruckhaus Deringer, A legal framework for the integration of environmental,
social and governance issues into institutional investment (2005) p 89; FairPensions (later
known as ShareAction), Protecting our best interests: rediscovering fiduciary obligation
(2011) p 19-20.

4.43 In 2005, Freshfields Bruckhaus Deringer published a report commissioned by the
Asset Management Working Group of the United Nations Environment Programme
Finance Initiative (UNEP FI).65 The UNEP FI had asked Freshfields to investigate
whether the integration of ESG issues into investment policy is “voluntarily
permitted, legally required or hampered by law and regulation”, and to identify any
common misconceptions against such integration.66

4.44 The Freshfields Report concluded that Cowan v Scargill was “not a reliable legal
authority”.67 Scargill “represented himself”, so the case was “not properly argued”
and it should be “limited to its particular facts”.68 Freshfields quote a lecture given by
Sir Robert Megarry VC after he decided Cowan v Scargill, in which he described it as
“a dull case” that should not be taken as saying profit must be maximised at all
costs.69 The report comments that, read carefully, the case merely confirms that
fiduciary powers must be exercised “carefully and fairly for the purposes for which
they are given and not so as to accomplish any ulterior purpose”.70

4.45 This was also the view of Lord Nicholls. Commenting extra-judicially, he
thought that the duty to act in the beneficiaries’ best interests was a formulation in
different words of a trustee’s duty to promote the purpose for which the trust was
created.71 In the Consultation Paper we commented that this was a helpful
interpretation.
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Other relevant cases

Martin v City of Edinburgh District Council

4.46 In the Scottish case of Martin v City of Edinburgh District Council, 72 a group of
councillors challenged the decision of Edinburgh District Council to disinvest its trust
funds from South Africa at the time of the apartheid regime. This followed the
Council’s policy to be “an apartheid-free authority” in all its dealings.

65 The UNEP FI is a global partnership between the United Nations Environment Programme
and the financial sector.

66 Freshfields Bruckhaus Deringer, A legal framework for the integration of environmental,
social and governance issues into institutional investment (2005) p 6.

67 Above, p 89.

68 Above, p 89.

69 Above, p 9.

70 Above, p 89.

71 Lord Nicholls, “Trustees and their Broader Community: Where Duty, Morality and Ethics
Converge” (1996) 70 Australian Law Journal 205 at 211.

72 [1989] Pens LR 9, 1988 SLT 329.

4.47 The Court of Session found that the Council had failed in its duty as trustee. This
was not because the decision to disinvest in South Africa was necessarily wrong, but
because the Council had made the decision in the wrong way. The Council had
applied a pre-existing policy: it did not consider whether it was in the best interests of
the beneficiaries or seek professional advice on the issue.73 Lord Murray held that
“trustees have a duty not to fetter their investment discretion for reasons extraneous to
the trust purpose, including reasons of a political or moral nature”.74

4.48 Notably, the court explicitly reached this conclusion on “the general principles of
law applicable to trusts in Scotland” and not on Cowan, should this differ.75
However, in a non-binding comment as to the meaning of Cowan, Lord Murray stated
that:

I accept that the most profitable investment of funds is one of a number of matters
which trustees have a duty to consider. But I cannot conceive that trustees have an
unqualified duty … simply to invest trust funds in the most profitable investment
available. To accept that without qualification would, in my view, involve substituting
the discretion of financial advisers for the discretion of trustees.76

4.49 Lord Murray recognised that it may not be possible for a trustee to “divest
himself of all personal preferences, of all political beliefs, and of all moral, religious
or other conscientiously held principles”.77 Nevertheless, they must do their “best to
exercise fair and impartial judgment” in the interests of the beneficiaries.78 Trustees
should genuinely apply their minds to the merits of a particular trust decision and, if
they are not able to exercise fair and impartial judgment, must abstain from
participating in deciding the issue.
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Harries v Church Commissioners

4.50 In Harries v Church Commissioners79 the Bishop of Oxford and other members
of the clergy challenged the investment policy of the Church Commissioners who
managed the substantial trust funds of the Church of England. They claimed the
commissioners attached undue importance to financial considerations in making
investment decisions and failed to take into account the underlying purpose for which
the assets were held – the promotion of the Christian faith.

73 [1989] Pens LR 9 at [24], [32], 1988 SLT 329 at 331-2, 334.

74 [1989] Pens LR 9 at [33], 1988 SLT 329 at 334.

75 [1989] Pens LR 9 at [32], 1988 SLT 329 at 333, by Lord Murray.

76 [1989] Pens LR 9 at [33], 1988 SLT 329 at 334.

77 Above.

78 Above.

79 [1992] 1 WLR 1241.

4.51 The court held that although the commissioners were in law a charity, the
purpose of the trustees’ investment powers was to make money: “most charities need
money and the more of it there is available, the more the trustees can seek to
accomplish”.80 Charitable trustees could restrict investments which conflicted with
the work of a charity; for example, a cancer charity could refuse to invest in tobacco.
They could also exclude investments which would alienate their supporters. But
trustees should not lose sight of the purpose of their investment powers.81 They
should not make financially detrimental investment decisions based on moral
concerns where there were differing views among their supporters.

4.52 On the facts, the commissioners operated an “ethical” policy, which excluded
around 13% of listed UK companies (by value), including alcohol, tobacco and
armaments firms. The judge, Sir Donald Nicholls VC, found that the trustees did not
err in law by adopting this ethical policy. On the other hand, the claimants’ proposed
plan would have excluded around 37% of listed UK companies. The judge
commented:

Not surprisingly, the commissioners’ view is that a portfolio thus restricted would be
much less balanced and diversified, and they would not regard it as prudent or in the
interest of those for whom they provide.82

The judge held that, given the “endless argument and debate” over what Christian
ethics require, the commissioners were “right not to prefer one view over the other
beyond the point at which they would incur a risk of significant financial
detriment”.83

Buttle v Saunders: a duty to gazump?

4.53 It is sometimes said that fiduciary duties are concerned with maintaining “the
highest standards of probity”.84 The American judge Chief Justice Cardozo
classically stated that:



LON46827778/1

APL Seminar: David Pollard
The shortform 'Best Interests Duty': Mad, Bad and Dangerous to Know September 2017

118ï119

A trustee is held to something stricter than the morals of the market place. Not
honesty alone, but the punctilio of an honor the most sensitive, is then the
standard of behavior.85

80 [1992] 1 WLR 1241 at 1246.

81 Above, at 1247.

82 Above, at 1251.

83 Above, at 1251.

84 D Hayton, The Law of Trusts (4th ed 2003) p 37; see also J Langbein, “The Contractarian
Basis of the Law of Trusts” (1995-1996) 105 Yale Law Journal 625 at 658.

85 Meinhard v Salmon (1928) 164 NE 545 (NY) at 546.

4.54 However, the case of Buttle v Saunders86 is a reminder that the duty is to act in
the interests of the beneficiaries – not to act morally in a general sense. Trustees under
a will had entered into negotiations for the sale of trust property. Draft contracts had
been prepared but not concluded. At this stage, the trustees received a higher offer but
refused it on the basis that they felt honour-bound not to withdraw from the initial
negotiations. The beneficiaries challenged this decision. The court held that there may
be legitimate circumstances in which trustees could refuse a higher offer, such as the
certainty of the original offer. However, on the facts the trustees had only considered
the honour of withdrawing from existing negotiations. This was incorrect.

86 [1950] 2 All ER 193.

4.55 The case has proved controversial. In response to our Consultation Paper, the
Church of England National Investing Bodies argued that “it would be unhelpful to
give the impression that high standards of behaviour in business and investment are
irrelevant”. James Featherby argued that the case may have been correct on its facts
but has little relevance to modern pension funds. The case concerned a small private
trust which did not engage in regular commercial dealings. By contrast:

The best financial interests of many pension funds would be damaged if the trustees
of those funds, or the funds themselves, were to gain a reputation for acting legally
but dishonourably.

4.56 It would, for example, endanger positive relationships with suppliers and
materially increase the cost of doing business with counterparties. Buttle v Saunders
may be confined to its facts and it is uncertain how it would be applied today. Of
course, trustees should not act if it would lead to long-term detriment to the fund.

The Manitoba Law Reform Commission’s report

4.57 In January 1993, the Manitoba Law Reform Commission published a report on
ethical investment by trustees, which reviewed the cases of Cowan and Harries
alongside similar cases from the USA.87 The report reached the following
conclusions:

(1) Where the purpose of a trust is the provision of financial benefits to the
beneficiaries, absent any express direction from the person creating the trust as to the
non-financial criteria to which the trustee may properly have regard when exercising
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his investment discretion, the securing of a reasonable financial return should be the
trustees’ predominant concern.

(2) However, there may be circumstances where it would be appropriate to include
ethical or other non-financial factors as additional (but subordinate) factors. This will
particularly be the case where the trust can reasonably be said to encompass
objectives which go beyond the predominant goal of securing a reasonable financial
return. Moreover:

(a) An investment policy which respected the reasonable and firmly held moral
precepts of a trust’s beneficiaries may be justified, provided it does not imperil the
financial returns to the trust.

(b) It may be appropriate to have regard to widely held societal values. A trustee who
chooses not to invest the trust’s assets in enterprises notorious for dangerous products
or discriminatory hiring practices should not be guilty of breach of trust, provided the
trustees have nonetheless ensured a sufficiently wide range of alternative investments
to produce a reasonable financial return.

(3) Trustees should not be permitted to be guided by their own personal views as to
what is ethical or what is an appropriate non-financial criterion. They must be guided
by what can objectively be considered appropriate non-financial criteria. Nor should
they have unlimited discretion to consider non-financial criteria; such criteria remain
subordinate to the primary objective of producing a reasonable financial return.

(4) However, a trustee of a trust for financial benefits who keeps paramount the need
to provide a safe and reasonable financial return on investments, but who honestly and
reasonably considers non-financial criteria in the formulation of investment policy
should not be penalised. The law should make clear that the consideration of non-
financial criteria is not imprudent as such, so long as it does not displace the primary
obligation to maximise the financial benefit to the trust.

4.58 The Manitoba Law Reform Commission suggested an amendment to the
Manitoba Trustee Act to implement these recommendations and to “dispel the
suggestion that the use of non-financial criteria in investment policy is necessarily
proscribed”. They noted that:

The balance to be achieved should be the creation of a defined scope for the proper
consideration of non-financial criteria, on the one hand, with the fundamental need to
protect the financial integrity of a trust for financial benefits, on the other hand.88

The amendment suggested by the Manitoba Law Reform Commission has been
made.89

87 Manitoba Law Reform Commission, Ethical Investment by Trustees (January 1993).

88 Manitoba Law Reform Commission, Ethical Investment by Trustees (January 1993) p 43.

89 The Trustee Act (Manitoba), s 79.1.


