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Speakers
Stephen Brown (Chair)
Stephen is an experienced and successful commercial lawyer with a broad-based dispute resolution
practice involving complex commercial disputes, usually with an international dimension. He appears
regularly in the Commercial Court and the Chancery Division, and often in international arbitrations,
usually as sole counsel. Stephen also appears in the DIFC Courts, including its Court of Appeal.
Stephen’s experience extends to all types of contractual dispute, including joint venture and
warranty claims, across sectors including asset management, automotive, aviation, banking,
chemicals, hospitality, oil and gas, pharmaceuticals, technology and telecoms. Stephen regularly
advises in relation to shareholders’ rights, directors’ duties and other company law issues. He also
advises in relation to professional negligence. Stephen has been instructed in a number of complex,
high value fraud cases, many valued in excess of US$100 million.
Alan Gourgey QC
Alan is a prominent and very experienced commercial silk. The most recent edition of The Legal 500
has ranked Alan as tier 1 in both commercial litigation, and fraud: civil. Alan was also listed as one of
The Lawyer’s Hot 100 in 2020, which recognises 100 “lawyers of the moment who are shaping the
legal profession right now” across the Bar, private practice and in-house. The legal directories
describe Alan as “an outstanding silk: a terrific lawyer and great tactician with excellent judgement
and compelling advocacy. He also leads a team very well”. Going on to describe him as “a real star”
for civil fraud as well as commercial dispute resolution, commercial chancery, insolvency and IT
litigation. Regarded as “a brilliant all-rounder” who is truly “outstanding” and a “go to for high value
briefs”, his areas of practice also cover joint venture and shareholder disputes, gas and oil disputes
and contract disputes more generally. Alan is a very experienced arbitration practitioner.
John McGhee QC
John maintains a wide and varied practice in the fields of modern commercial chancery work. He is
well known as much for his acute intellectual analysis of problems and mastery of the detailed facts
of a case as for his robust, practical and commercially realistic advice. John has been involved in some
of the largest pieces of litigation in the country including the Grupo Torras litigation (a civil fraud
claim arising out of the activities of the Kuwait Investment Office after the first Gulf War); and the
Buncefield litigation (where he represented both the owner of one of the largest commercial
buildings in the vicinity of the oil depot explosion and the residential occupiers of neighbouring
properties). He has been involved in a number of cases overseas including Esquire v Hong Kong and
Shanghai Banking Corporation in the Court of Appeal in Hong Kong. Chambers & Partners 2022
describes John as “extremely bright and decisive with a clear communication style which fills clients
with confidence”.
Lexa Hilliard QC
Lexa Hilliard QC is a popular and well-respected silk who is recommended by the legal directories as
a leading silk for commercial dispute resolution, commercial chancery, company, insolvency and
professional negligence. Her expertise also covers arbitration, banking and finance as well as fraud.
She regularly advises in connection with offshore disputes in the Channel Islands, the Caribbean and
the Isle of Man. A seasoned trial advocate, she has extensive experience of pre-trial interim
applications including freezing orders and other injunctions. She has particular expertise in relation
to disputes with an insolvency dimension, many of which are international and involve complex
cross-border issues. The Legal 500 2022 says that she is “a rare find in that she combines academic
rigour with commercial acumen and excellent advocacy skills”.
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Fenner Moeran QC
Fenner has a broad based chancery commercial practice with an emphasis on litigation. Whilst he
has particular specialities in civil fraud, asset recovery and pensions, he also regularly acts in general
litigious chancery matters as well as insolvency, insurance, property and general commercial
matters. His work in recent years has been focused on civil fraud and dishonesty disputes, with
particular emphasis on breaches of fiduciary duties and money laundering / asset recovery work.
With regard to asset recovery, Fenner has extensive experience of obtaining and defending freezing,
search, disclosure (including third party disclosure) and gagging orders. His clients range from
international financial institutions, through regulatory bodies to individual financial traders and
customers. Chambers & Partners 2022 edition notes that Fenner is “really intellectual and always on
top of the detail in a case, he has huge empathy for the client's perspective of a case. Excellent on
cross-examination as well, he really leaves no stone unturned.”
Clare Stanley QC
Clare’s practice focuses heavily on three key areas: commercial / business disputes, professional
liability, and private client/trust litigation. Clare is usually instructed in highly contentious and often
hostile disputes, and provides advice across the range of areas in which she practices, helping clients
to achieve their commercial aims without the need to prolong litigation. Praised for her written and
oral advocacy, she is often involved in actions brought onshore and offshore in litigation involving
claims for breach of trust and fiduciary duty, cross-border insolvency and major fraud cases. The
Legal 500 2022 edition notes that Clare is “a total star”. “She is a fierce cross-examiner, super-smart,
hard working and gets to the key issues instantly.”
Tim Penny QC
Tim has a strong commercial and chancery litigation practice, specialising in the areas of commercial
fraud, shareholder disputes, court-appointed receiverships, financial services related claims, breach
of confidence, ‘soft’ intellectual property and more recently cryptocurrency disputes. Legal
directories describe Tim as “an excellent advocate whose thoughtful, balanced and considered style
is highly effective”. He has particular expertise in high-value commercial fraud cases and cross-border
disputes. He has excellent knowledge of search and worldwide freezing orders, jurisdiction disputes
and choice of law issues and applications for permission to serve outside the jurisdiction; his cases
often involve contested injunctions, cross-examination on asset disclosure, contempt of court
applications and without notice applications for interim relief. Tim is called to the Bar in the BVI, and
regularly litigates not only in the London Commercial Court and the BVI but also in Cayman and other
offshore jurisdictions. He is the author of the chapter on cross-border recognition of court appointed
receivers in Kerr & Hunter on Receivers and Administrators, 21st Edition.
Tiffany Scott QC
Tiffany specialises in complex commercial and chancery litigation, often with an international
element. Her practice includes fund and partnership disputes, shareholder disputes, claims against
fiduciaries, and claims involving dishonesty, civil fraud and asset recovery. She also has considerable
expertise in trusts and estates disputes, property litigation and professional liability claims. She has
appeared before Courts at all levels including the Supreme Court and the Privy Council and is one of
the leading names at the Bar in her fields of practice, having been recommended by The Legal 500,
Chambers and Partners, Chambers Global, HNW Guide and Who’s Who Legal for many years. She is
“noted for her offshore work”, and is “sharper than a scalpel when dissecting witnesses”, “extremely
diligent, with a good strategic focus. She comes from a broad practice background, so she’s
comfortable with all different types of matters and robust in Court”. “She is confident and inspires
confidence, respectful and inspires respect”, “brilliant at condensing complex points with clients –
always calm and reliable”.
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James Bailey QC
James Bailey has developed a successful practice focused on commercial chancery, civil fraud,
international arbitration, insolvency and company matters. His recent work covers a broad range of
disputes stretching from urgent freezing orders (often involving fraud) to much longer documentheavy matters requiring detailed forensic analysis. The substantive scope of his work takes him into
many different industries, including pharmaceuticals, travel and transportation, construction and
engineering, sport, fund management, telecommunications and litigation funding to name a few.
Chambers & Partners 2022 describes James as “really analytical, methodical, hard-working and gets
to the point quickly”, while The Legal 500 2022 notes he is “excellent on all fronts”.
Zoë Barton QC
Ranked as a leading barrister in multiple practice areas, a strength that makes her well-suited to
litigation that straddles disciplines, Zoë offers “outstanding analysis and advocacy” and “excellent
client service” (Chambers & Partners 2022) whilst being “steely with a superior legal and commercial
brain” which makes her “a go-to QC for the difficult cases and clients” and “one to have on your side
in the toughest of fights” (The Legal 500 2022). Zoë’s work is varied, but includes breaches of duty
by fiduciaries, accessory liability, challenging antecedent transactions and asset tracing. It often
concerns the laws of multiple jurisdictions (including BVI, Gibraltar, states in the USA, Liberia) and
frequently gives rise to heavily contested interim applications including for freezing injunctions,
proprietary injunctions and jurisdiction challenges.
Graeme Halkerston
Graeme practices across a wide range of chancery commercial work and is consistently
recommended in the leading directories for Chancery Commercial, Professional Liability, Offshore
and Company Law. He is noted for ability to work with clients and as part of a litigation team with
instructing solicitors, calling on his experience as a former partner in a leading offshore law firm. The
Legal 500 2022 describes Graeme as “a great tactician, and someone who you would rather have in
your tent than in the other side’s”. Chambers & Partners 2022 notes “he is very quick, covers ground
very quickly and is very hot on his technical detail”, “he is absolutely brilliant”, and “he has a lot of
relevant experience, and his advice is hugely practical”.
Thomas Robinson
Thomas has a strong commercial / chancery practice with particular emphasis on insolvency,
commercial litigation, arbitration and pensions. He has been recommended as a leading junior by
The Legal 500 and Chambers UK for several years. He has been nominated as “Insolvency /
Restructuring Junior of the Year” at the Chambers UK Bar Awards and was ‘highly commended’ in
Legal Week’s “Stars at the Bar”. His six-month placement with the commercial litigation department
of a firm in Guernsey at the outset of his practice gave him experience of offshore litigation as well
as direct exposure to a wide range of clients. Chambers & Partners 2022 says he is “an excellent
strategist and an extremely effective advocate”, and The Legal 500 2022 highlights that he is “always
calm, reassuring, insightful, bright and very well prepared”.
Alice Hawker
Alice has a busy Commercial Chancery practice. She is regularly instructed on cases involving civil
fraud and asset recovery, corporate and personal insolvency, company and partnership matters,
property and trusts. Alice’s expertise across these practice areas means she is well placed to deal
with cases raising a range of complex technical issues. Alice is ranked as a leading junior in The Legal
500 (2022): “Alice is an exceptional junior barrister. She digests complex material with seeming ease
and at pace, whilst completely grasping all elements and demonstrating an encyclopaedic knowledge
of the materials. She is contactable, approachable and entirely dependable. She also works incredibly
hard and manages to give the impression that she is always prioritising you and your instruction. Her
8

advocacy comes across as beyond her years and she has an excellent feel for the court room and the
direction of the judge.”
Bobby Friedman
Bobby is a busy and successful commercial practitioner. He has extensive experience of general
commercial disputes, with a particular interest and expertise in civil fraud. Bobby is also often
instructed on company and partnership matters, including a number of high-value joint venture
disputes. Bobby’s work often includes an international element and he is a member of the BVI bar.
Bobby appears frequently in the Commercial Court; dealing with commercial matters in the Chancery
Division; and in arbitrations. He is well-suited to the demands of commercial work, and combines
intellectual rigour with the tenacity needed to deal with high-value and complex claims. The latest
editions of the legal directories describe him as “a personable, passionate and persuasive advocate”;
and “very skilled at getting to the heart of a case quickly and coming up with a clear and coherent
strategy”.
Sri Carmichael
Sri specialises in commercial litigation, insolvency, civil fraud and company law. She is recommended
as a leading junior for commercial litigation and insolvency in the legal directories, which describe
her as “amazing on her feet” and “a very good advocate”, who is “great to have on your team and
well-liked by clients”. She is an experienced trial advocate and has appeared both as sole counsel and
with a leader in high value Commercial Court, Chancery Division and arbitral matters. Sri has acted
in substantial commercial fraud claims, including conspiracy claims. She has considerable experience
cross-examining on allegations of fraud and dishonesty and is frequently instructed in disputes with
a company law or insolvency angle due to her cross-discipline expertise.
Jack Watson
Jack is ranked in The Legal 500 as a leading junior and is described as “extremely smart, analytical,
decisive as well as being user-friendly and approachable: a great asset to any litigation team”. Jack
has extensive experience of civil fraud, asset recovery, insolvency and company and partnership
disputes as well as associated regulatory and financial services issues. Jack is also has particular
experience in relation to the overlap between fraud claims and insolvency. Jack regularly accepts
instructions on a wide range of matters where trusts are involved. His trust practice encompasses a
wide variety of domestic and international trust disputes as well as trust claims arising out of fraud,
breach of fiduciary duty or other cases involving asset tracing. He is also often instructed to provide
trusts advice in the context of other areas of law including in the divorce context.
Jessica Brooke
Jessica specialises in commercial chancery litigation, with a particular focus on commercial,
insolvency and company disputes. She is an experienced advocate who appears regularly in the High
Court, and is frequently instructed in matters which are of a complex or urgent nature, including
those involving allegations of fraud or dishonesty. Her practice includes all aspects of commercial
litigation, including urgent injunctive relief, and she is regularly instructed to advise on and act in
high-value commercial proceedings. Jessica currently acts in a number of misfeasance applications
against company directors, and she advises and appears in a wide range of company matters,
including unfair prejudice petitions and shareholder disputes.
James Goodwin
James has a busy practice in commercial and traditional chancery matters. He is ranked in The Legal
500 as a ‘Rising Star’ where he is described as “technically, commercially and intellectually capable.
Extremely effective and an advocate who is able to hold his own against silks. James is able to read
the court and its mood effectively. Fantastic written advocacy”. Previous editions have recognised
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him as “very intelligent, commercial and sensible. He goes the extra mile and is very good with clients.
He has a meticulous attention to detail and is very thorough”. James is equally comfortable acting
individually or as part of a larger team; in the past year his practice has ranged from trials in the
County Court to appeals to the Privy Council.
Rachael Earle
Rachael has a strong commercial practice; with a particular focus on cases involving allegations of
fraud and dishonesty. She regularly deals with applications for urgent injunctions. Rachael is ranked
as a Leading Junior in The Legal 500 2022, describing her as “an unbelievably sharp junior barrister
who instils confidence”. Previous editions note that she “works extremely hard” is “technically very
good” and is “excellent on her feet”. She is also “very tough and doesn’t back down”. Rachael has
particular experience in dealing with claims such as fraudulent misrepresentation, deceit, the
economic torts, breach of trust and / or breach of fiduciary duty as well as claims founded on
secondary liability for knowing assistance or knowing receipt.
Tim Matthewson
Tim has a very busy commercial practice. He is ranked in The Legal 500 as a ‘Rising Star’ for both civil
fraud and offshore work, which notes he is “as clever as he is diligent. He has a prodigious work ethic
and his drafting is impeccable.” He is “a future (if not current) star”. Tim has a particular interest in
civil fraud and is frequently involved in the obtaining of freezing injunctions and other forms of
interim relief. He is often involved in claims that involve allegations of breach of fiduciary duty and
conspiracy, as well as complex enforcement exercises involving offshore trust structures. Recent
cases include Barrowfen Properties Limited v Patel [2021] EWHC 2055 (Ch) (a 15-day trial bringing a
£5 million claim against a former director of the company for dishonest breaches of duty and forgery
of documents), Dalkilic v Pekin [2021] EWHC 219 (Ch) (a 17-day trial about the beneficial ownership
of a burger manufacturing company) and Gray v Smith (a 13-day trial heard in February of this year
about an alleged oral contract to build an investment fund on a 50:50 basis, with an alternative unjust
enrichment claim).
Jamie Holmes
Jamie is ranked in The Legal 500 2022 as a ‘Rising Star’ separately for both commercial litigation and
offshore work, in which he is described as “a supremely bright junior, [who] leaves no point
unconsidered”; he is “exceptionally hard working and a real pleasure to work with, highly responsive
and astute, and tactically very good”. Jamie has a broad and busy commercial chancery practice,
focussed around a broad spectrum of commercial work, with particular specialism in civil fraud claims
(and related applications for freezing injunctions and other interim relief), corporate and personal
insolvency, and disputes concerning trusts or other fiduciaries. He has extensive experience of cases
with significant multi-jurisdictional or offshore elements, including in the asset recovery or
enforcement context, and appears frequently as sole counsel and as a junior (increasingly as a middle
junior) in the High Court and in arbitrations, for instructing solicitors based across the country and
internationally. Recent instructions include matters before the Courts of or concerning the laws of
the Cayman Islands, BVI, Jersey and Gibraltar.
Joseph Steadman
Joseph has a busy commercial practice. As well as acting in a wide variety of ‘ordinary’ contractual
disputes, he is also regularly instructed in cases involving fraud or asset-tracing, and has experience
of gaining freezing injunctions, proprietary injunctions, and other forms of interim relief. Within the
commercial context, Joseph also has substantial company and insolvency experience. Many of
Joseph’s cases involve interactions between different areas of the law, reflecting the breadth of his
practice. The most recent edition of The Legal 500 describes Joseph as “extremely intelligent, he
knows the law backwards, gives very practical advice. He is an ideal person to have on the team”.
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Daniel Scott
Daniel has a wide-ranging and very busy commercial practice. He is instructed regularly in claims
concerning breach of contract, civil fraud, company law and insolvency law. He is also regularly
involved in claims which involve breach of fiduciary duty and/or breach of trust, where dishonesty is
often a central allegation. He has a particular interest in civil fraud work and the obtaining of freezing
injunctions and other forms of interim relief. Daniel is currently instructed in a complex
cryptocurrency fraud case, an area that is likely to see an increase in civil fraud claims over the coming
years, and in which the Court must grapple with difficult and cutting-edge questions about the
proprietary nature of cryptocurrencies and the appropriate tailoring of injunctive relief.
Jia Wei Lee
Jia Wei has a burgeoning commercial chancery practice, spanning Chambers’ main practice areas.
His practice presently involves a wide range of both contentious and advisory work, and he is
comfortable being instructed as part of a team, or in his own right. Recent cases include Takhar v
Gracefield Developments [2020] EWHC 2791 (Ch) (acting successfully as junior counsel for the
claimant in long-running claim to set aside a judgment obtained in 2010 on the basis that judgment
had been procured by fraud) and Ensign House Limited v FEC Development Management Limited &
Ors (acting as junior counsel for a property development company alleging that a Hong Kong-based
development consortium hijacked a property deal worth some £20m, involving claims of breach of
confidence, dishonest assistance, and unlawful means conspiracy).
Francesca Mitchell
Francesca has gained a wide experience of Chambers’ key practice areas and is developing a broad
commercial chancery practice. Francesca is regularly instructed in her own right in the High Court
and County Court, as well as part of a larger counsel team. Francesca has experience in a range of
advisory work, litigation and arbitration. Before joining Wilberforce, Francesca worked as in-house
counsel for Darktrace, a leading cyber security company, and its sister company Luminance, an
artificial intelligence provider for the legal profession. Francesca was awarded the most prestigious
Lincoln’s Inn Scholarship, the Lord Mansfield Scholarship. She has been a speaker at a number of
recent seminars, including for the APL where she discussed the impact of the Corporate Insolvency
and Governance Act 2020.
Lemuel Lucan-Wilson
Lemuel has gained a wide experience of Chambers’ key practice areas and is developing a broad
commercial chancery practice. Recent experience includes acting as junior counsel for the successful
appellants in the Court of Appeal in Al Jaber v Mitchell [2021] EWCA Civ 1190 (relating to the scope
of witness immunity in the context of examinations under section 236 Insolvency Act 1986) and
acting as junior counsel for the defendants in the trial of a claim brought by a liquidator for breach
of fiduciary duty, breach of trust, and unlawful means conspiracy with damages claimed in the sum
of $3.5 billion (ongoing). He has also recently been involved in a multi-jurisdictional trusts dispute
and various solicitors’ professional negligence claims. Lemuel is happy to be instructed as part of a
larger counsel team, or on his own, and has experience of litigation in both roles. Lemuel accepts
instructions in all of Chambers’ main practice areas.
Caspar Bartscherer
Caspar joined Chambers in 2020 upon successful completion of his pupillage. Caspar accepts
instructions in all of Chambers’ main practice areas and is equally comfortable being instructed in his
own right or as part of a larger team. Recent experience includes acting for the applicant/plaintiff in
civil fraud proceedings in Raiffeisen v Scully Royalty, including successfully resisting an appeal before
the Cayman Islands Court of Appeal, which upheld a €153m worldwide freezing order against two of
the defendants. He was also junior counsel successfully acting for the claimant in Manoukian v
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Société Générale de Banque au Liban and another, one of The Lawyer’s ‘Top 20 Cases of 2022’,
obtaining an order for international transfers from Mr Manoukian’s bank accounts held with the
defendant banks, following an 8-day trial in the High Court in February 2022.
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Unfair prejudice petitions and derivative claims
Clare Stanley QC, Jessica Brooke and Jamie Holmes

Introduction
1. A minority shareholder has only a limited ability to influence the management of the company’s
business, and the remedies available to that shareholder aggrieved by management’s decisions
are also modest. However, where there has been wrongdoing committed against the company
or unfairly prejudicial conduct, the Court can and will intervene to prevent such wrongs from
going unremedied.
2. This paper considers some key practical issues which arise, first, in unfair prejudice petitions,
and then secondly, in a derivative or double derivative action.
1. Unfair prejudice petitions - when will equitable principles apply?
3. Equitable principles will help define what “fairness” entails in the context of unfair prejudice
petitions. The touchstone is whether, applying established equitable principles, the majority has
acted (or is intending to act) in a manner which equity would regard as being contrary to good
faith: see Re Guidezone Ltd [2001] B.C.C. 692 at ¶175.
4. One obvious instance in which equitable principles will tend to arise is in the context of a quasipartnership. That is not, however, the only relevant scenario. As explained further below, during
the life of a company, agreements, promises or understandings may be made or reached, which
it would be unfair for the majority to ignore. Where the minority has acted in reliance on the
agreement, promise or understanding, it may well be inequitable for the majority to resile.
5. What, then, is a quasi-partnership? As Lord Wilberforce stated in Re Westbourne Galleries
[1973] A.C. 360, “A company, however small, however domestic, is a company not a partnership
or even a quasi-partnership and it is through the just and equitable clause that obligations,
common to partnership relations, may come in”. In reality, the question is not so much whether
a company is a “quasi-partnership”, however widely used that term is, but whether factors exist
that render equitable principles relevant. In other words, it might be said that a quasipartnership is a quasi-partnership because the agreements and understandings between
shareholders are such that there are equitable rights.
6. What is it that takes the relationship outside of what is referred to as the “purely commercial”
relationship and renders it a quasi-partnership?
7. There may be a number of factors that point towards a purely commercial relationship, but they
are not decisive – everything turns on the facts of the specific case. For example, the existence
of a detailed written agreement between shareholders: in Re Audas Group Ltd [2019] EWHC
2304 (Ch), it was held that a shareholders’ agreement did not supersede the quasi-partnership
13

understandings upon which the company had been established. It is, nonetheless, good practice
in the case of a quasi-partnership not to have a written agreement, unless it specifically
incorporates principles such as good faith. That is particularly so where there is a no partnership
clause and an entire agreement clause, which together are likely to exclude a quasi-partnership.
8. A quasi-partnership is most typically characterised by a relationship of trust and confidence,
especially where there is an understanding that some or all of the shareholders will participate
in the management of the company. One touchstone is whether it would be unfair to require a
minority shareholder to leave his investment in the company were he to be excluded from the
management. Mere trust and confidence without something more is, however, insufficient; nor
is it enough that a company is a family company, or small. The mere fact that those involved call
themselves “partners” also does not provide a decisive answer. The matter will ultimately turn
on the facts, and the parties’ conduct is likely to be scrutinised in detail.
9. In Re Edwardian Group Ltd [2018] EWHC 1715 (Ch), the Court held – albeit obiter – that
mutuality is important, so that it would be hard to envisage a company being a quasi-partnership
where some but not all of the shareholders were bound. While, in Waldron v. Waldron [2019]
B.C.C. 682, there was found to be a quasi-partnership between family members even though
there were third party shareholders, in Dinglis v. Dinglis [2019] EWHC 1664 (Ch) the Court
reviewed the authorities and stated that it was inherently improbable that equitable constraints
would arise that did not include all the shareholders.
10. It is notable that the relationship may change over time: a company may become a quasipartnership; or it may cease to be one.
11. There are a wide range of rights that may lead to a quasi-partnership, but again this turns on
the specific facts. The right to participate in management is the most obvious; but there are
many others. For example, there might be a right to participate in policy decisions or particular,
major decisions. There could also be a right to consultation sufficient to justify relief.
12. Leaving the quasi-partnership scenario, equitable principles may still apply in some
circumstances. A typical example comes in the discussions held prior to the establishment of a
company, which may lead to an estoppel. If it was agreed that decision-making was always to
occur on a particular basis, it would be assumed that the minority agreed to the establishment
of the company on that basis, so that it would be inequitable for the majority to resile. The
position of a petitioner is more difficult where the agreements, promises and understandings
arise later (and are not enforceable at law), in that there will often be a more difficult task in
showing reliance – though this, of course, depends on the facts.
13. As explained in Hollington on Shareholder’s Rights (9th, 2020) at ¶7-38, “Traditional equitable
principles of estoppel indicate that the parties must at least have understood that they had
reached a binding, irrevocable understanding, and generally there must be present the elements
of mutuality and detriment”. One example comes in Re Regional Airports Ltd [1999] 2 B.C.L.C.
30 Ch D: while the company was not a quasi-partnership, on the facts, the relationship led to
equitable principles of good faith applying. This was because the minority shareholders had
14

legitimate expectations regarding, amongst other matters, the receipt of management
information and being consulted on broad policy issues.
2. Unfair prejudice petitions - the buy-out order: potential pitfalls
14. The court has a very wide discretion regarding the relief granted on an unfair prejudice petition,
including in respect of the terms of any buy-out order. A buy-out order is a powerful weapon
but it has a number of potential pitfalls. For example, whilst the buy-out order presents an
opportunity to make adjustments for unfairly prejudicial conduct that has reduced the value of
the shares, this is often the subject of much dispute; there may be arguments over minority
discount, the date of the valuation, and, of course, the basis of the valuation.
15. A preliminary pitfall comes where parties seek to effect a settlement of an unfair prejudice
petition, subject to an order for buy out. It is important for a petitioner to bear in mind that the
Court does not have jurisdiction to make any order (for buy out, or any other final order), unless
it is satisfied that there has been unfairly prejudicial conduct.
a. Where the defence to a petition has been struck out, the petitioner still needs to
satisfy the Court – with evidence – that relief should be granted. For this reason,
also, no interim order for a buy-out can be made: Re Company (No.004175 of 1986)
[1987] B.C.L.C. 574 Ch D.
b. That said, it may be possible to establish unfair prejudice fairly early on in
proceedings in a clear case, or the parties may agree that the Court will be invited to
make a finding of unfair prejudice. Another obvious alternative is an “O’Neill v
Phillips offer” i.e. a reasonable offer of an out of court valuation.
16. Assuming the jurisdictional hurdle is surmounted, the Court has an extremely wide set of powers
available to it.
17. An important question is which party should be asked to effect the buy-out. See F&C Alternative
Investments (Holdings) Ltd v. Barthelemy [2012] Ch. 613: the test is whether, “the defendant
in a section 994 claim is so connected to the unfairly prejudicial conduct in question that it would
be just, in the context of the statutory regime contained in sections 994 to 996, to grant a remedy
against that defendant in relation to that conduct”. The breadth of the potential order should
lead to careful consideration by both sides as to which respondent should be argued to be
responsible. The impact on the company itself of an onerous buy out order should be
considered; as should be the means – and the likelihood of enforcement – against any particular
individuals.
18. These points highlight the more general consideration that a Court will take into account the
hardship on a respondent caused by a buy-out order. Of course, the more egregious the conduct
leading to the order, the less likely the Court will have much sympathy for a respondent
adversely affected by the order. In Re Company (No.002612 of 1984) the respondent argued
that a winding-up order should be made instead of a share purchase order, because he did not
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have the means to pay and the value of the shares had declined substantially since the valuation
date. The Court gave this short shrift (see also Hollington at 8-16). In more marginal cases,
however, the Court may have more sympathy.
19. The timing of the order will be important. A respondent may, for example, ask for more time to
raise funds (as above, such a request is more likely to be agreed to by the Court in a more
marginal case). This brings with it potential risks – for example that the respondent becomes
insolvent in the meantime – but equally a petitioner does not want to risk rendering the order
nugatory by making it impossible for the respondent to pay. It may well be sensible for a
petitioner to ask for an interim payment on account once the buy-out order has been made.
20. A key issue relates to the date at which the shares should be valued. This is a matter of the
discretion of the Court. The starting position is that the shares should be valued as near as
possible to the actual date of sale: Profinance Trust v. Gladstone [2002] 1 W.L.R. 1024.
However, there are many cases in which fairness requires another date. Examples given include:
a. Where a company has been deprived of its business, an early valuation date (and
compensating adjustments) may be appropriate.
b. Where a company has been restructured or its business has changed significantly,
so that it has a new economic identity, an early valuation date may be appropriate.
c. Where a minority shareholder has a petition on foot and there is a general fall in the
market, the court may in fairness to the petitioner have the shares valued at an early
date, especially if it strongly disapproves of the majority shareholder’s prejudicial
conduct.
d. It has been held that a petitioner is not entitled to a one-way bet, and the court will
not direct an early valuation date simply to give the petitioner the most
advantageous exit from the company, especially where severe prejudice has not
been made out: see Re Elgindata Ltd [1991] B.C.L.C. 959.
21. Related to this is the question of interest – for example whether a petitioner is entitled to
interest on the price ordered to be paid, for example from the date of presentation of the
petition - the court having power to award interest, or damages akin to interest, under s.996:
see Profinance Trust SA v. Gladstone [2002] 1 W.L.R. 1024 where “quasi-interest” was awarded,
but it was said that if the petitioner argued for an early valuation date, the burden lay on him to
show that this would constitute a fair result. Once again, the answer will be fact-specific.
22. Also crucial is the question of the basis of the buy-out order: is there to be a minority discount?
Once again, the question is what is “fair”. In the case of a quasi-partnership, there is a strong
presumption that there will be no discount. In the case of other companies, the position is far
less clear. Arden LJ held, obiter, in Strahan v. Wilcox [2006] B.C.C. 320 at [17] that “exceptional”
circumstances must exist for there to be no discount. This has proved controversial. For
example, Re Blue Index [2014] EWHC 2680 (Ch) stated that the general rule was that there
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should be no discount applied in the valuation for a minority shareholding, regardless of
whether or not the company was a quasi-partnership; see also Re AMT Coffee Ltd [2019] EWHC
46 (Ch) and Re Lloyds Autobody Ringway Ltd [2018] EWHC 2336 (Ch), the latter of which
emphasised the width of the Court’s discretion. This is an area where there is uncertainty, and
parties will need to be aware of the need to argue the point in question.
23. Another substantial pitfall comes in ensuring that all of the relevant matters are taken into
account in the buy-out. The buy-out order constitutes an opportunity for either side to seek to
have other relevant financial factors taken into account. For example, if there are outstanding
loans, it would make sense for the buy-out order to factor these sums into the calculation.
Perhaps most importantly of all, the court can order that a petitioner’s shares be valued on the
basis that any diminution in value caused by the unfairly prejudicial conduct be disregarded although note the discussion below as to whether the petitioner can claim for wrongs done to
the company itself (which is more typically the domain of a derivative claim). Matters that might
typically need to be considered by the parties include:
a. Has the business of the company been diverted – for example to a related company
of the respondent?
b. Have excessive remuneration or drawings been paid to directors?
c. Have there been misappropriations?
d. Has finance been provided by way of capital or loan?
24. The next potential pitfall comes in the basis of the valuation itself. When valuing a company, the
key question for the Court will be what is fair in all the circumstances: see Chilukuri v. RP
Explorer Master Fund [2013] EWCA Civ 1307 at [52]: the judge has to hypothesise a sale, but
applying the “reality principle”. Accordingly, any departure from reality, “must either be
compelled by the hypothesis, or at least based on solid evidence rather than assumption or
speculation”.
25. In unlisted companies, the starting point will be the open market value of the company as a
whole – based on a hypothetical willing, but not anxious or compelled, seller. As highlighted in
Hollington at 8-46, in CVC v. Demarco Almeida [2002] B.C.C. 684 at [37]–[38], Lord Millett
identified three possible bases of valuing a minority shareholding in an unlisted company: (i)
rateable proportion of the total value of the company as a going concern without any discount
for a minority shareholding; (ii) with a discount; (iii) rateable proportion of the net assets of the
company at their break up or liquidation value. The Court will usually look at the nature of the
business in arriving at a valuation. It is open to a valuer to use an earnings or income basis, or
to look at the assets of the company as the starting point for a valuation. Ultimately, these will
be a matter of expert evidence, but it is important for the parties to be aware of the different
options when liaising with an expert.
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26. Parties should also be aware that their conduct following judgment, but before the Court’s order
has been carried into effect in full, might present the other side with grounds to apply to vary
the relief. See Caldero Trading Ltd v. Beppler & Jacobson Ltd, unreported 14 December 2012,
where this principle was established, albeit on the facts the conduct in question did not affect
the relief granted.
27. It is also relevant to bear in mind the tax consequences of any buy-out order sought. This may
be of substantial importance to the parties. The Court in Estera Trust (Jersey) Ltd v. Singh [2019]
EWHC 2039 (Ch) refused to restructure a buy out order to improve the petitioners’ tax petition
where the respondents objected. The Court concluded that there was no compelling reason why
the Court should force reluctant parties to enter into a transaction solely for the purpose of
saving tax for another party. It might be thought that the outcome could have been different, if
the point had been spotted earlier.
3. Derivative claims – ‘double’ or ‘multiple’ derivative claims after Boston v. Szerelmey [2021]
EWCA Civ 1176
28. The decision of the Court of Appeal in Boston v. Verhoef in July 2021 (entitled Boston v.
Szerelmey below, and now reported at [2021] Bus. L.R. 1557) directly concerned only a narrow
point as to whether it had been appropriate for the Judge to grant conditional permission to
continue a derivative claim; the condition being that the claimants succeeded in establishing
that they were shareholders (whether by rectification proceedings or otherwise). This is
addressed below at paragraphs 41-44, with the short answer being that no: this was not an
appropriate course, and in future in such circumstances there should be an adjournment or stay.
29. The decision is however of wider significance as being the first decision of the Court of Appeal
(directly) 1 on the proper approach to ‘double’ or ‘multiple’ derivative claims more generally
since the 2006 Act came into force. In summary, the Court of Appeal has helpfully clarified and
affirmed the practice and procedure as has been adopted to date in a series of first instance
decisions over the past decade or so. Before setting this out, it is helpful to first recap (i) what
a double or multiple derivative claim is, and (ii) the statutory regime introduced by the 2006 Act.
(i) single vs multiple derivative claims
30. The term derivative claim in this sense is being used to refer to the procedural device whereby
a shareholder or shareholders are permitted to bring a claim that is properly that of a company
in which they hold shares. That is typically a claim against the company’s directors, who control

The decision of the Court of Appeal in Harris v. Microfusion [2017] 1 B.C.L.C. 305 concerned a ‘single’ derivative claim but
it was common ground that as the entity in question was an LLP, the claim (as with a ‘double’ derivative claim) also fell
outside of the 2006 Act regime. As such, Harris was decided pursuant to the same Common Law principles as apply to
double derivative claims: see at ¶13-15, per McCombe LJ, Christopher Clarke and Jackson LJJ agreeing at ¶41-2.
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the company and are unlikely to be minded to sue themselves. The defendants may also
themselves be significant shareholders and/or have a relationship with the other shareholders.
As well-summarised by Lord Denning M.R. in Wallersteiner v. Moir (No. 2) [1975] Q.B. 373
(EWCA) at p. 390:
“It is a fundamental principle of our law that a company is a legal person, with its own corporate
identity, separate and distinct from the directors or shareholders, and with its own property
rights and interests to which alone it is entitled. If it is defrauded by a wrongdoer, the company
itself is the one person to sue for the damage. Such is the rule in Foss v. Harbottle (1843) 2 Hare
461 . The rule is easy enough to apply when the company is defrauded by outsiders. The company
itself is the only person who can sue. Likewise, when it is defrauded by insiders of a minor kind,
once again the company is the only person who can sue. But suppose it is defrauded by insiders
who control its affairs - by directors who hold a majority of the shares - who then can sue for
damages? Those directors are themselves the wrongdoers. If a board meeting is held, they will
not authorise the proceedings to be taken by the company against themselves. If a general
meeting is called, they will vote down any suggestion that the company should sue them
themselves. Yet the company is the one person who is damnified. It is the one person who should
sue. In one way or another some means must be found for the company to sue. Otherwise the
law would fail in its purpose. Injustice would be done without redress.”
31. Of course, many businesses are held through more complicated structures in which, for
example, there is a holding company at the top in which the ultimate owners hold shares, and
that holding company then itself holds shares in any number of operating companies. If the
wrongdoing in question has occurred against one of the operating companies (which may well
hold the valuable assets, or in any event the real value) the shareholders of the holding company
would need to bring a ‘double’ or perhaps even greater ‘multiple’ derivative claim down through
the parent (itself as a shareholder) to the operating company below.
32. Derivative claims have a long history at Common Law, turning in large part (as per the quote
above, and considered further below) on the long-established rule in Foss v. Harbottle (1843) 2
Hare 461 and its well-established exceptions. 2 Although a more recent development, the same
is broadly true of multiple derivative claims, as can be seen from the summary of authority (as
it then stood) by Briggs J (as he then was) in re Fort Gilkicker [2013] Ch. 551 ¶21 (EWHC).

There are four exceptions to the rule in Foss v. Harbottle, as perhaps best summarised by Templeman J (as he then was)
as in Daniels v. Daniels [1978] Ch. 406 (EWHC), 408F-H (with emphasis): “The first exception is that a shareholder can sue
in respect of some attack on his individual rights as a shareholder; secondly, he can sue if the company, for example, is
purporting to do by ordinary resolution that which its own constitution requires to be done by special resolution; thirdly, if
the company has done or proposes to do something which is ultra vires; and fourthly, if there is fraud and there is no other
remedy. There must be a minority who are prevented from remedying the fraud or taking any proceedings because of the
protection given to the fraudulent shareholders or directors by virtue of their majority.”
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33. Whilst, a multiple derivative claim might generally be more complex than a single derivative
claim, there was historically no separate or different test as to whether permission to continue
the claim should be granted. This is perhaps clearest from the judgment of Briggs J in Fort
Gilkicker (above) at ¶¶26 and 44, concluding that at Common Law there had only been one
single procedural device and not several separate or different ones for e.g. single as opposed to
multiple derivative claims. Or, in any event, that was the position up until the advent of the
2006 Act.
(ii) The 2006 Act
34. Following a Law Commission report on Shareholder Remedies (1997) (Law Com No 246) (Cm
3769)), the Companies Act 2006, Part 11, Chapter 1, Sections 260-264 set out what on its face
purports to be a comprehensive code as to when and how a derivative claim can be brought
(unless brought by way of a s994 petition, as below): see Fort Gilkicker ¶27-28, setting out the
relevant provisions of s260. This included a codification of both the substance and the
procedure (as further particularised at CPR 19.9 to 19.9F and PD 19C, some of which had already
been introduced in earlier reforms to the CPR as of 2000) of the test for permission.
35. However, by design or otherwise, these provisions of the 2006 Act and CPR 19 on their face
applied only to single derivative claims, i.e. those brought directly by a member of the company
in question. The main question before Briggs J in Fort Gilkicker was whether the effect of that
was to abolish multiple derivative claims, and if not, what rules applied to such claims following
the 2006 Act. Fort Gilkicker held (a) that the effect of the 2006 Act was not to abolish multiple
derivative claims, (b) which continued to be governed by the test at Common Law, albeit (c)
subject to the procedural regime set out in CPR 19 (some of which pre-dated the 2006 Act): see
the core ratio on this legal point at ¶¶44-49, the reasoning at 27-43, and the application to the
facts of the case (granting permission) at 53-62.
(iii) the principal significance of Boston v. Verhoef
36. The principal significance of this recent decision of the Court of Appeal in Boston v. Verhoef has
been to confirm this status quo on points (a)-(c) in paragraph 35 above; albeit that as to (c) the
Court of Appeal’s reasoning departed from that in Fort Gilkicker based on the wording of CPR
19 itself, with the Court of Appeal instead basing its decision as to (c) on “the settled practice of
the Court”, such as to “apply by analogy the practice in CPR 19.9”. The position on (b) and (c) is
set out at ¶13-20, per David Richards LJ; Warby and Henderson LJJ agreeing at ¶48-9.
37. This confirms and clarifies a series of first instance decisions on multiple derivative claims since
the 2006 Act came into force, including: Fort Gilkicker (2013, Briggs J); Abouraya v. Sigmund
[2015] B.C.C. 503, per David Richards J (as he then was); Bhullar v. Bhullar [2016] B.C.C. 134
(EWHC), per Morgan J; Gill v. Thind [2020] EWHC 2973 (Ch), per James Pickering QC, sitting as
a Deputy High Court Judge; and Boston v. Szerelmey [2020] EWHC 1136 (Ch) itself, per Stephen
Houseman QC, sitting as a Deputy High Court Judge.
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38. That practice and procedure is set out in full in CPR 19.9-9F and PD19C, to which the reader
should defer. In outline (for single or multiple derivative claims):
a. First, the claimant-shareholder must issue a Claim Form in the usual way, but must not then
take any further step save as follows (save for any urgent interim relief as may be required,
such as a freezing injunction).
b. Secondly, they must, when filing the claim, make an application for permission to continue
it, supported by all of the evidence on which they rely.
c. The company or companies, along with the ‘wrongdoer’ or ‘true’ defendants, must not be
served with the claim, nor made respondents to the application.
d. Instead, thirdly, notice must be given to the company in the form prescribed in PD19C
(unless a further application is made justifying why no notice should be given, such as
where a freezing injunction is sought), with a further witness statement filed at court to
verify that such notice has been given.
e. A High Court Judge in the Chancery Division will then consider the permission application
on the papers, without any oral hearing.
f. If granted, there will be directions for service, joinder to the application, and the
opportunity for the defendants to file evidence and contest a return date.
g. If refused on the papers, the claimant(s) can seek an oral hearing at which that decision is
reconsidered; again in the absence of the defendants.
h. Any early intervention by the company will be at risk as to costs: PD19C ¶5.
39. As to the substance of the test, the claimant(s) must establish broadly five matters under the
Common Law test for multiple derivative claims (which also applies where the entity in question
is an LLP rather than a limited company): 3
a. First, a sufficient interest (i.e. standing) to bring the claims.4 This is usually straightforward
if the claimant is a registered shareholder but may prove more complex, as in
Szerelmey/Verhoef, where that is disputed or the shareholding is in more indirect form e.g.
only a beneficial interest.
b. Secondly, a prima facie case on the merits in respect of the causes of action on the part of
the company that the claimants seek to bring. 5 It is well-established that the Court should
not conduct a ‘mini-trial’, and Szerelmey held at first instance ¶62 that the threshold is

LLP’s also fall outside of the 2006 Act regime and are subject to the same Common Law test: Harris v. Microfusion (EWCA)
¶13-15 (in which this was common ground); Homes of England v. Sellman (Holdings) [2020] Bus L.R. ¶¶1-2, 20, 26, 63, per
Zacaroli J.
4 See e.g. Boston v. Verhoef (EWCA) ¶¶4-5, 21-22; Abouraya ¶¶1-2, 15, 25; and Bhullar ¶17.
5 See e.g. Prudential v. Newman (No.2) [1982] Ch. 204 (EWCA) at 221G-222B, per the joint judgment of Cumming-Bruce,
Templeman and Brightman LJJ (as the latter two then were) (and which is obiter on these points per 220G-221B); Abouraya
¶53; Bhullar ¶20-26; and Boston v. Szerelmey (EWHC), at ¶¶61-64 and 72-3. The language used in Abouraya was of “a
case that, in the absence of an answer by the defendant, would entitle the claimant to judgment”, although this particular
formulation does not appear to have been followed in either Bhullar or Szerelmey, and was not that used in Prudential.
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roughly equivalent to establishing a ‘good arguable case’ for a freezing injunction or
jurisdictional gateway.
c. Thirdly, and perhaps most importantly, a prima facie case 6 that the claims fall within one
of the exceptions to the rule in Foss v. Harbottle. This will usually be the fourth exception,
which itself breaks down into two discrete sub-requirements that must each be
established:
i. Fraud and/or personal benefit on the part of the wrongdoers (and in this context, a
benefit to a wholly owned company constitutes a benefit to the wrongdoers: Bhullar
¶34); and
ii. That the wrongdoers are sufficiently in control of the company so as to be able to block
the company from bringing the claim against them.7 Total control is not required, and
50/50 control can be sufficient. 8 Some cases appear to have assumed that in the
context of double derivative claims, there must be control of both companies (Fort
Gilkicker ¶24) and/or control must be as both director and shareholder (Bhullar ¶37).
d. Fourthly, that the claimants have, by way of their shareholding, suffered an indirect or
‘reflective’ loss. It is not clear whether this is in substance a distinct requirement beyond
the first above to establish standing (see Szerelmey (EWHC) ¶68) but it is referred to as
such in a number of the authorities (including Abouraya at ¶24 and Gill v. Thind ¶44).
e. Fifthly, that the Court exercising its discretion in all the circumstances considers it
appropriate to grant permission. This breaks down into a number of familiar considerations
such as the merits, anticipated costs and impact of the proceedings, 9 and will include
consideration as to whether a reasonable and independent board of directors could (rather
than would) 10 reach the conclusion that it was appropriate to bring the proceedings.
40. The test under the 2006 Act for single derivative claims is by contrast that set out at s263 of the
2006 Act. It is beyond the scope of this article to consider the caselaw as has since applied that
test in any detail.

Prudential at 222A; and Szerelmey (EWHC) ¶¶74, and 61-64.
Prudential at 211A-B, 219D, 222A; Fort Gilkicker ¶¶18-22, 24, 44, 54; Bhullar ¶37.
8 See Bhullar ¶37; Fort Gilkicker ¶18.
9 See for example the list of considerations as summarised in Bhullar ¶38 and Szerelmey (EWHC) ¶92.
10 See Bhullar ¶38, following decisions as to ‘single’ derivative claims under the 2006 Act regime in Airey v. Cordell [2007]
B.C.C. 785 (EWHC), at ¶¶75 and 84-5, per Warren J; and Iesini v. Westrip [2010] B.C.C. 420 (EWHC), at ¶85-6, per Lewison
J (as he then was). See also Szerelmey (EWHC) ¶¶76, 91.
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(iv) the core ratio of Boston v. Verhoef
41. Coming back to the core ratio of the decision in Boston v. Verhoef, the Court of Appeal held that
the Judge was wrong to have granted conditional permission in circumstances in which the
claimants were by separate proceedings claiming rectification of the company’s register of
members so as to establish that they were shareholders (and therefore had standing so as to
meet the first requirement at paragraph 39.a above). The Judge had found there to be a good
arguable case to that effect, and the condition was that the claimants became registered as
shareholders of the company, whether by their rectification claim or otherwise.
42. The Court of Appeal held that the grant of conditional permission in these circumstances was
inappropriate. Instead, in future, the appropriate course would be to adjourn or stay the
permission application. This was in part by analogy to the decision of Briggs J (as he then was)
in re Starlight Developers [2007] BCC 929, where an unfair prejudice petition was stayed to
enable the petitioner to apply for retrospective rectification: see Verhoef (EWCA) ¶40-47.
43. The decision is left (perhaps deliberately) somewhat ambiguous at its edges. The Court of
Appeal on its face left open the possibility that in “exceptional circumstances” there may be
jurisdiction to grant conditional permission: Verhoef (EWCA) ¶40-41, with ¶45-6 to be read in
light of this. However the reasoning at ¶42-43 went on to set out a number of
counterarguments to that approach both specifically where the issue is one of standing (¶42)
and more generally (¶43).
44. It is suggested that this point is likely to be of relatively narrow application, although as above a
similar issue appears to have arisen at least once before in re Starlight, albeit in that slightly
different context. Indeed, the point was largely academic by that point in time in Boston v.
Verhoef itself, as the claimants had in the meantime succeeded in their rectification claim: see
at ¶3-8.
4. Derivative claims and unfair prejudice petitions - which is appropriate? Could both be used in
parallel?
45. There are a number of considerations that any practitioner should bear in mind when
considering which of these two claims or procedures is appropriate in any given matter. The
more significant of these are:
a. First and foremost, there are of course (as with any claim) a number of familiar tactical
considerations: what is the guts of the claim about, what relief is sought, what is the
strategy as to costs, what are the substantive and/or procedural advantages and
disadvantages to the two different forms of claim. We will consider a number of these
factors briefly in turn below.
b. Secondly, in addition there is a well-established potential line of defence in both derivative
claims and unfair prejudice petitions that the claimant/petitioner has an adequate
alternative remedy open to them and accordingly the claim or petition (respectively)
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should be dismissed. This to some degree turns a number of the factors we refer to in
paragraph 45a above, and for that reason we consider this second at paragraphs 59-62
below.
c. Thirdly, permission to bring a derivative claim is in itself a well-established form of relief as
may be granted upon an unfair prejudice petition. We consider this particular interrelationship at paragraphs 63-64 below.
d. Fourthly and finally, with the above in mind, and the differences between these two claims
as we shall explore further in the following sub-sections, in what circumstances might it be
proper for the two claims to be brought in parallel? We consider this final point at
paragraph 65 below.
(i) what procedure applies to each?
46. It is helpful to begin by highlighting that despite their potential overlap, unfair prejudice
petitions and derivative claims are procedurally very different beasts:
a. As set out at paragraph 38 above, a derivative claim is brought by way of a claim form. It
cannot progress beyond issue without a permission application process (heard by a
Chancery High Court Judge) that will potentially involve several rounds of hearings even
before any CCMC. Further, that process will require the claimant to gather evidence that
it must lodge at the same time the claim is issued, in a similar way to when a freezing
injunction is sought. The usual issue fees apply. The Court may direct that the claim cannot
be discontinued or settled without its permission. As per paragraphs 35-36 above, the
procedure is the same for single and multiple derivative claims.
b. By contrast unfair prejudice petitions are brought by way of petition in the Insolvency and
Companies List. Directions are typically issued in standard form directing service, exchange
of pleadings and other directions to a CCMC. The much smaller court fee for a petition
applies. No evidence need be filed with the petition, which will generally follow the CCMC
in the usual way.
(ii) Guts of the claim – substance of the allegations
47. There are numerous statements of authority to the effect that where the substance of the claim
concern allegations of misconduct (typically against a company’s directors), the more
appropriate claim is a derivative claim. This can be traced at least as far back as the dictum of
Millett J (as he then was) in re Charnley Davies Ltd (No. 2) [1990] BCC 605 (EWHC), at 625B-H.
Although that case concerned neither an unfair prejudice petition nor derivative claim, it has
been followed both (a) in the single derivative claim caselaw such as Stainer v. Lee [2011] B.C.C.
134 ¶50-52, per Roth J; and (b) the multiple derivative claim caselaw such as Gilkicker ¶¶55, 5758 and Szerelmey (EWHC) ¶¶88-90, 154-159 (both as cited above).
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48. Similar statements of authority have been made in the unfair prejudice caselaw, see for example
the decision of the Hong Kong Final Court of Appeal in re Chime Corp [2004] HKCFA 73, ¶¶47-8,
59 and 61-4, per Lord Scott, with whom the other members of the Court agreed; a decision cited
with approval in a number of subsequent English authorities.11 However, the unfair prejudice
authorities are equally clear that a petition will not be defeated merely because it includes
allegations of wrongdoing (e.g. by directors) against the company (as opposed to
mismanagement of the company) including where that amounts to misconduct that might
instead have been advanced by way of a derivative claim. 12 Ultimately, the proper relationship
between unfair prejudice petitions and a derivative claim in this regard (as with all of the factors
considered in this article) is highly sensitive to the precise circumstances of the case and the
particular relief claimed. 13
(iii) what remedy is or remedies are sought
49. No special or different remedies are available in a derivative claim by comparison to any other.
It is merely a procedural device by which the company’s causes of action may be advanced by
the company’s shareholders. The remedies available will as such be those as are available in
response to those causes of action. That said, there is a link here to the point above at
paragraphs 47-48. Derivative claims frequently concern allegations of fraud and/or receipt of
assets by the defendants in question (who are often the company’s directors). Accordingly, they
will in turn frequently give rise to the range of remedies available upon a breach of fiduciary
duty and/or fraud claim, including accounts, declaratory relief and/or proprietary claims
(potentially following a tracing exercise). Some of the same caselaw cited above as to that
certain claims are better advanced by way of derivative claim has accordingly provided some
support for the proposition that the sorts of remedies as tend to follow from such claims are
also more naturally matters for a derivative claim than a petition: see e.g. Szerelmey (EWHC)
¶158.
50. By comparison, there are a wide range of remedies available to the Court upon an unfair
prejudice petition (where the Court has made a finding of unfairly prejudicial conduct) that are
not available upon a derivative claim, if any other claim or procedure. The starting point is the
2006 Act, s996(1) which empowers the Court to make “such order as it thinks fit for giving relief
in respect of the matters complained of”, with the list of s996(2) being permissive options rather
than a prescriptive list. That includes a buy-out order of one or more shareholders’ shares to
the other(s) (or by the company itself), thereby bringing the relationship to an end. It can also
include regulating the conduct of the company’s affairs going forwards, including by way of in

See in particular Gamlestaden (2007, JCPC, cited in next footnote) ¶28.
See e.g. re Brightview [2004] B.C.C. 542 (EWHC), at ¶¶58-64, esp. 60-62, per Jonathan Crow (sitting as a Deputy High
Court Judge); and Gamlestaden v. Baltic Partners [2007] Bus. L.R. 1521 (JCPC) ¶26-28, per Lord Scott (giving the sole
opinion of the Board).
13 Re the Hut Group [2021] B.C.C. 970 (EWCA) ¶44-45, per David Richards LJ (Coulson LJ and Vos M.R. agreeing at ¶101-2).
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effect prohibitory or mandatory injunctive relief, and as such potentially allowing the
relationship to continue. These are very different to the sort of relief available upon a derivative
claim and if this is what is sought, and/or the gist of the dispute is one between the shareholders,
it will often indicate that an unfair prejudice petition is the proper claim.
51. That permission to bring a derivative claim is itself a form of relief available upon an unfair
prejudice petition is addressed below at paragraphs 63-64.
(iv) costs and prospective costs – an indemnity from the company?
52. Here the position is reversed between the two claims to that on remedies above.
53. The starting point is that an unfair prejudice petition (the gist of which is typically a dispute
between the shareholders) should not as a general rule be funded out of the company’s assets;
whether at the end of the proceedings or prospectively. For much the same reason, as a general
rule the company should not itself actively participate in unfair prejudice proceedings (despite
being a necessary party to them), nor its funds be expended in them save as far as necessary for
matters such as the giving of disclosure. 14 However, these are only general rules, and in a case
where the relief sought is in substance for the benefit of the company, it may be open to a
petitioner to seek their costs from the company; 15 the position in such cases being in some ways
similar to that in a derivative claim.
54. By contrast, one of the peculiar attractions of a derivative claim is the potential availability of
an indemnity for costs from the company, including by way of a prospective costs order such
that the claim will be funded throughout from the company’s assets rather than those of the
claimant personally. Any such indemnity must be applied for pursuant to CPR 19.9E, although
neither CPR 19 nor PD19C set out any guidance as to the relevant test or factors, which remain
a matter of Common Law dating back to Wallersteiner v. Moir (No. 2) (cited above).
55. The test has been summarised in some of the more recent caselaw at first instance as ‘a high
degree of assurance that an indemnity would be the proper order to make following trial’:
Bhullar (above, 2015) ¶33, Morgan J and Boston v. Szerelmey [2020] EWHC 3042 (Ch), ¶33, 41,
47-53, per Charles Morrison (sitting as a Deputy High Court Judge). Lack of means on the part
of the claimant is neither necessary nor perhaps even a (particularly) relevant factor. 16 There
has however been something of a trend towards parties seeking and/or Courts granting more

See e.g. re a Company No. 001126 of 1992 [1993] B.C.C. 325, per Lindsay J; Jones v. Jones [2003] B.C.C. 226 (EWCA) ¶5157, per Arden LJ (as she then was); Douglas Brown J and Rix LJ agreeing at ¶60-61.
15 Clark v. Cutland [2004] 1 W.L.R. 783 (EWCA) ¶35, per Arden LJ (as she then was); Potter and Schiemann LJJ agreeing at
¶36-7.
16 Boston v. Szerelmey [2020] EWHC 3042 (Ch), ¶¶30, 43-45.
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tailored indemnities; for example from the outset of the claim up to witness statements, 17 at
which point the issue might be reviewed. Some authorities have also taken account to at least
some degree of whether the derivative claim ought have been brought by way of an unfair
prejudice petition, or is connected or akin to one, as a consideration against an indemnity. 18
56. No separate or different test has been applied in this regard as between single and multiple
derivative claims and indeed a number of leading recent cases on such indemnities were
multiple derivative claims. There is some guidance to suggest that in multiple derivative claims
the proper target of the indemnity is the ultimate subsidiary that holds the cause of action in
question, not any intermediary or parent company in which the claimant holds their shares:
Bhullar ¶48.
(v) other procedural considerations
57. In addition to the procedural considerations already mentioned above (in particular that a
derivative claim places a fairly heavy onus in practical terms on a claimant, even if the threshold
for permission is not high, and even with the prospect of an indemnity) it should be noted that
on the face of things there is a significant difference between the two when it comes to
limitation, as follows:
a. Limitation will apply in a derivative claim to the underlying causes of action on the part of
the company in the usual way, going on a permission application to whether a prima facie
case can be established on the merits. That said, for the reasons set out above, derivative
claims often concern circumstances in which it may be possible to rely on the Limitation
Act 1980, s21 and/or s32, which may circumvent the issue.
b. By contrast, on the face of things no statutory period of limitation applies to an unfair
prejudice petition. That said, where the basis of an unfair prejudice petition is
wrongdoing as to which a period of limitation otherwise applies (e.g. independently
actionable breaches of duty or agreements on the part of the directors or other
shareholders), a petitioner should expect the Court to treat that as a significant factor in
exercising its discretion. Similarly the equitable doctrines of acquiescence and laches
where those apply, or more generally any significant delay even where they do not.
58. It is noted that both claims are compatible with the usual array of interim applications and for
example a freezing injunction can be sought in aid of either.

Boston v. Szerelmey [2020] EWHC 3042 (Ch), ¶¶24, 53; see also Wallersteiner (No. 2) (EWCA) at 396C (Lord Denning
M.R.), 405D (Buckley LJ) and 407D (Scarman LJ, as he then was), in which the indemnity was granted up to disclosure.
18 See e.g. Bhullar ¶70 (being obiter on this point, per ¶69); a similar point was considered and rejected on the facts in
Boston v. Szerelmey [2020] EWHC 3042 (Ch) ¶42.
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(vi) the alternative remedy point as it concerns each of the two claims
59. The starting point is to ask, including on the basis of the factors set out above, whether there is
indeed an adequate alternative remedy available to the claimant/petitioner, instead of the
proposed derivative claim or unfair prejudice petition. In many cases the conclusion will be that,
on proper analysis, the alleged alternative remedy either is not available at all, or would be an
inadequate one.
60. The point is frequently taken in opposition to an application for permission to continue a
derivative claim (with a common suggestion as to the alternative remedy being an unfair
prejudice petition) but often over-stated. Even where there is found to be an adequate
alternative remedy that is available to the claimant, this is not a discrete bar to or test for
permission and ultimately only one factor for the Court to consider in all the circumstances as
part of the exercise of its discretion. For single derivative claims this can be seen from the 2006
Act, 263. 19 For double derivative claims at Common Law it is well-established on the
authorities, 20 although there was historically some doubt as to this (i.e. whether this was a
discrete bar to permission, or merely a factor). 21 Nor where there is an adequate alternative
remedy is that a ‘powerful factor’ against permission. 22
61. Similarly with unfair prejudice petitions, the availability of an alternative remedy is only one
factor for the Court to consider in the exercise of its discretion. As per the authorities set out
above at paragraph 48, that can include a potential derivative claim based on allegations of
misconduct. Much will depend on the particular circumstances of the case and the totality of
the relief claimed.
62. To the extent that this falls to be treated as an alternative remedy issue (as suggested in
Hollington at ¶8-68), it is important to note that a potential answer to any unfair prejudice
petition may lie in circumstances in which the respondent can establish that they have made a
fair offer to buy out the petitioner’s shares. The point is beyond the scope of article, save to
note that it not necessarily a decisive answer in any and all circumstances.

See in any event further Stainer v. Lee [2011] B.C.C. 134, ¶50, per Roth J; Parry v. Bartlett [2012] B.C.C. 700 ¶89, HHJ
Judge Behrens (sitting as a High Court Judge); Cullen Investments v. Brown [2016] 1 B.C.L.C. 491, at ¶61, per Mark Anderson
QC (it is unclear whether as a High Court Judge or Deputy).
20 See Fort Gilkicker (cited above) ¶55-57; Boston v. Szerelmey [2020] EWHC 1136 (Ch), esp. ¶85-87.
21 See Konamaneni v. Rolls Royce [2002] 1 W.L.R. 1269 ¶¶29, 156, per Lawrence Collins J (as he then was) as to that it is
merely a factor; followed in Parry (cited above). In Parry it was necessary to (also) consider the position at Common Law,
because the timing of the claim meant it remained subject to that law under transitional provisions in the 2006 Act (see
Parry at ¶¶64, 69, 90).
22 Boston v. Szerelmey [2020] EWHC 1136 (Ch), esp. ¶87.
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(vii) s996(2)(c) derivative claim relief upon an unfair prejudice petition
63. The Court has power upon an unfair prejudice petition to “authorise civil proceedings to be
brought in the name and on behalf of the company by such person or persons and on such terms
as the court may direct”: the 2006 Act, s996(2)(c). In other words, to grant permission to being
a derivative claim (see also s260(2)(b)). Further, the Court’s power in this regard includes the
power to make orders that it could have made if the proceedings were a derivative action,
including an order for the payment of damages or equitable compensation to the company for
loss that it has suffered at the respondent’s hands. 23
64. This particular inter-relationship between derivative claims and unfair prejudice petitions has
led to a number of authoritative statements in the derivative claim caselaw to the effect that
where no relief peculiar to an unfair prejudice petition (such as a buy-out order) is sought, the
mere fact that the derivative claim might instead have been authorised by way of an unfair
prejudice petition is no reason to refuse a permission application concerning a derivative claim,
and indeed has been said to be a good reason to grant it; as requiring the claimant to instead
go down the petition route at that stage would merely cause a multiplicity of proceedings. 24
Although not mentioned in terms in either decision cited, it is assumed that a significant factor
in the Court’s assessment in these cases is the waste of time and costs that this would give rise
to, to no particular end.
(viii) the two claims in parallel
65. In light of each of the matters that we have considered above, there is no reason in principle
why the two claims could not, in an appropriate case, be pursued simultaneously. We note in
this regard the view expressed to that effect in Hollington at ¶7-60, and the decision of the New
South Wales Supreme Court in Cassegrain v. Cassegrain [2010] NSWSC 91 ¶123-4. As that
decision suggests, key considerations will include the particular claims and relief sought, and
whether those and the surrounding practical considerations point to a derivative claim, unfair
prejudice petition or both in parallel. The latter might arise in particular, as in Cassegrain, where
the claims concern the alleged asset stripping of a family company by (some of the) directorshareholder family members. That might well give rise to misconduct allegations and relief suited to
a derivative claim, as well as the kind of relationship between the shareholders and a breakdown
thereof suited to some form of relief on a petition to bring that relationship (as shareholders) to an
end.

See in particular Gamlestaden (2007, JCPC, cited above) ¶27-8; Sikorski v. Sikorski [2012] EWHC 1613 (Ch) ¶¶71-5, 86,
per Briggs J (as he then was).
24 Stainer v. Lee (2011, EWHC, cited above) ¶52 (single derivative claims); and Fort Gilkicker (2013, EWHC, cited above)
¶57 (multiple derivative claims).
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Shareholder agreements and joint venture agreements: Giving
effect to the vibe of the agreement
Tom Robinson and Sri Carmichael

INTRODUCTION

1.

The purpose of this talk is to consider certain issues that arise in the category of contracts that
are sometimes called “relational”, in the sense that they are concerned with more than a
particular transaction or transactions and instead concern a long-term relationship between
the contracting parties.

2.

There is a detailed discussion of the meaning of the term “relational contract” in Lewison, The
Interpretation of Contracts, at paragraphs 6.143 to 6.149. Among the cases there cited is Al
Nehayan v Kent [2018] EWHC 333 (Comm), in which Leggatt LJ described the category of
“relational contracts” as:
“a category of contract in which the parties are committed to collaborating with each
other, typically on a long-term basis, in ways which respect the spirit and objectives of
their venture but which they have not tried to specify, and which it may be impossible to
specify, exhaustively in a written contract.”

3.

Often this label is used as the springboard for an argument that an obligation of good faith
should be implied into the contract. However not every “relational contract” involves an
obligation of good faith (e.g. UTB LLC v Sheffield United Ltd [2019] EWHC 2322 (Ch) and
General Nutrition Investments Co v Holland and Barrett [2017] EWHC 746 (Ch)). It is also very
clear that there is no special rule governing the interpretation of a relational contract (Baird
Textile Holdings Ltd v Marks & Spencer plc [2001] CLC 999).

4.

It seems to us that the concept of a “relational contract” may be useful in identifying issues
that often arise in particular types of dispute, as well as in identifying potential answers to
those disputes (whether by way of an implied obligation of good faith, or otherwise).

5.

The type of dispute we particularly have in mind is in the context of a joint venture where a
client is frustrated that a step has been taken by his JV partner that is not expressly prohibited
or permitted by the JV contract shareholders’ agreement or articles, but which the client
wishes to argue is contrary to the spirit and intention of the contract in question, or the parties’
shared aims in entering the contract, or a separate common understanding. To take an iconic
phrase from the excellent Australian film The Castle, the client wishes to argue that the other
contracting party has acted contrary to “the vibe” of the contract in question.
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6.

How then are we to give effect to what the client thought they had agreed, or was obvious to
them?

7.

This issue arises particularly in relational contracts underpinning JVs, because of their longterm nature and focus on shared aims.

8.

That is so whether the contract in question runs to thousands of pages or is entirely oral. An
example of a relational contract in the former category was found in Amey Birmingham
Highways Ltd v Birmingham City Council [2018] EWCA Civ 264. In that case the parties had
entered into a 25-year PFI contract for the maintenance, management and operation of a road
network. It ran to over 5,000 pages. Jackson LJ said that such a contract could be classified as
a relational contract:
“Any relational contract of this character is likely to be of massive length, containing many
infelicities and oddities. Both parties should adopt a reasonable approach in accordance
with what is obviously the long-term purpose of the contract. They should not be latching
onto the infelicities and oddities, in order to disrupt the project and maximise their own
gain.”

9.

The Court of Appeal held there was a long-term, very complex relationship between the
parties that could only work if they were prepared to cooperate with one another to achieve
its objectives. As such, and particularly given the long-term nature of the relationship, it was
inevitable that Amey's precise contractual obligations would evolve over time.

10.

By contrast, there is the common scenario of a too-short relational contract that leaves many
aspects of the parties’ relationship and/or operations unaddressed. This is particularly the case
for JV contracts or shareholders’ agreements governing family businesses or family business
operations. In such cases, there is a very real risk of a dispute arising between the parties to
the JV contract or between JV company members, for one or more of the following reasons:
a. Different desires between the parties for the future – e.g. on the issue of whether to
declare dividends or retain the money for reinvestment;
b. Different views of how and when to exit;
c. Agreements made orally, and on a handshake;
d. The relationship being one where family members or friends reassure each other
over contractual issues, leading to arguments of misrepresentation and / or waiver
of rights;
e. Limited record keeping.

11.

Whatever the level of detail in the written relational contract in question, it is still unlikely to
cover all eventualities and may leave much unsaid. How then does one give effect to the
argument that the other party has breached a common understanding, a shared intention, or
“the vibe” of the parties’ agreement?
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WHAT OBLIGATIONS ARE OWED (AND TO WHOM)?

Contractual obligations
12.

The source of contractual obligations owed by parties to a JV depends on the vehicle used for
the JV.

13.

Where the JV relationship is purely contractual, the source of such obligations will generally
be the JV contract. All the usual rules of contractual interpretation apply.

14.

Where JV partners have incorporated a JV company, the sources of such obligations will
generally be the shareholders’ agreement and the company’s articles of association, it being
unusual for there to be a separate, additional JV contract if there is a substantive shareholders’
agreement.

15.

The shareholders’ agreement is an ordinary contract. Ordinary contractual principles of
interpretation and enforcement apply. The JV company may or may not be a party. Clauses to
be alive to are those which require the parties to act in furtherance of the objects of the
business, as well as express obligations of good faith. These types of clauses are discussed
further below.

16.

There is often an express provision in the shareholders’ agreement stating that it overrides the
articles in the event of inconsistency. However, it is often forgotten that a court will generally
strive to preserve the contractual bargain between the parties and so will be reluctant to find
that clauses in the two documents conflict if they can sensibly be read together. An example
is Dear v Jackson [2013] EWCA Civ 89 in which the Court of Appeal reconciled allegedly
conflicting terms in a shareholders’ agreement and the articles. As such, it is unwise simply to
ignore the contractually subordinated document, as it may nonetheless form an important
part of the context in which the court interprets a particular provision.

17.

The articles operate as a statutory contract, between the members and the company, and
between the members amongst themselves: s.33(1) Companies Act 2006. Importantly, articles
of association are subject to different principles of construction from ordinary contracts. Most
significantly, they are not construed against the background known to the parties at the time
they were put in place, but rather only by reference to publicly available facts: Re Euro
Accessories Ltd [2021] EWHC 47, at [27] – [36].

18.

The articles, as a statutory contract, are therefore enforceable as a contract as between the
members, and as between the members and the company, and they are enforced by means
of the usual personal remedies arising from a breach of contract: e.g. damages, final
injunctions and specific performance.
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Equitable considerations in JV companies
19.

In the context of a JV company, there is a prospect of the JV partners, as JV members, seeking
relief in the event of a fall out by way of an unfair prejudice petition under s.994 Companies
Act 2006 or through just and equitable winding up of the JV company under s.122(1)(g)
Insolvency Act 1986. In those contexts, equitable understandings are another source of
obligations that can operate in the absence of, or occasionally in addition to, a shareholders’
agreement setting out the express contractual arrangements between members: Re Coroin
Ltd (No 2) [2012] EWHC 2343 (Ch) at [635]; Re Saul D Harrison & Sons plc [1995] 1 BCLC 14,
19A-H; Ebrahimi v Westbourne Galleries Ltd [1973] AC 360. Such an equitable understanding
could be, for example, that the JV company will distribute a substantial proportion of its
available profits (irrespective of any rights by the members to prevent this in the company’s
articles or the shareholders’ agreement). Equitable considerations arise almost invariably
where the company is a quasi-partnership built on personal relationships of trust and
confidence between the JV members. As such, actionable equitable understandings are a
realistic possibility in a family company where there is little paperwork, and much less likely,
albeit still possible, in a JV company incorporated by sophisticated parties that is governed by
a complex shareholders’ agreement, negotiated by solicitors: see Re Coroin Ltd (No 2) [2012]
EWHC 2343 (Ch) at [636]; and Re a Company (No 002015 of 1996) [1997] 2 BCLC 1, 18E-F.
There is far less room for equity to operate in the latter scenario.

Directors’ duties in JV companies
20.

The final, and crucial, source of obligations in the context of a JV company is the duties owed
by its directors, who are generally nominees of the JV partner members. The duties the
directors owe to the JV company provide a key means by which the conduct of the affairs of
the JV company can be regulated by the JV members – whether by way of an unfair prejudice
petition or derivative action. Moreover, if a director acts impermissibly, he may not only be
personally liable (subject to insurance and/or indemnities provided by his appointor), his
prospective or actual breach of duty may well also be capable of being linked to his appointing
JV member, either as a breach of an obligation of good faith or some such similar provision in
the shareholders’ agreement, or by reason of secondary, accessory liability, such as dishonest
assistance.

21.

If the JV member appointing the JV company director is itself a company, the nominee director
may well also owe separate fiduciary duties to their appointor, as a director or employee or
that appointor company. That situation could give rise to a conflict in respect of the nominee
director’s exercise of his various duties.

22.

It is therefore important to consider the extent to which it is open to JV members to contract
out of the statutory regime of directors’ duties. For example, can they agree between them
that, notwithstanding ss.171-177 Companies Act 2006, the nominee directors will owe duties
only to their appointors and not the JV company?

23.

The traditional view was that directors’ duties cannot be diluted in any sense. See, for example,
the Privy Council case of Kuwait Asia Bank v National Mutual Life [1991] 1 AC 187, in which
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Lord Lowry (at 222D, giving the judgment of the Court) held that nominee directors were
“bound to ignore the interests and wishes of their employer [as their appointor and a beneficial
owner of the company]” [emphasis added].
24.

However, by contrast, in New Zealand and Australia the concept of attenuating directors’
duties by agreement so that a director may take into account or follow his appointor’s
instructions has long been recognised: see, for example: Levin v Clark [1962] NSWR 686,
where directors nominated to the board of a mortgagee were held to be entitled to act
primarily in the interests of the mortgagee after default by the mortgagor company; and Japan
Abrasive Materials Pty Ltd v Australian Fused Materials Pty Ltd [1998] WASC 60, in which it
was held that “It is always open to shareholders by unanimous agreement to attenuate the
fiduciary duties which the directors of their company would otherwise owe to it.”

25.

Judicial thinking in this jurisdiction has recently started evolving. In Re Southern Counties Fresh
Foods Ltd [2008] EWHC 2810 (Ch), a case concerning a JV company jointly owned by two
families, which, rather gruesomely, operated an abattoir, Victor Joffe QC, lead author of a
seminal practitioners’ book in the area, Minority Shareholders: Law, Practice and Procedure,
argued, and Warren J agreed, that nominee directors’ duties were capable of being qualified.
Warren J, citing Levin and Japan Abrasive Materials, also concluded that such a relaxation of
obligations would require unanimous consent of shareholders. However, he qualified his view
by stating that “perhaps” directors could not be permitted to abandon certain core duties, it
being “doubtful whether, as a matter of English law, it is possible to release a director from his
general duty to act in the best interests of the company” (at [67(d)&(e)]). The only firm
conclusion the Judge was comfortable reaching was that a nominee director could be released
by unanimous shareholder agreement from his fiduciary duty to give his best independent
judgment to the JV company in circumstances where he was charged with negotiating on
behalf of his appointor an agreement with the company and the interests of his appointor and
the company were opposed (at [67(f)]). However, in such a situation, the Judge said that even
then it might be expected that the director concerned would be precluded from the
discussions of the JV company board relating to the negotiations, and certainly from voting on
the agreement between the JV company and the appointor.

26.

Shortly after Southern Counties, the Court of Appeal acknowledged that the general duties of
directors in JV companies may be diluted by unanimous shareholder consent: Re Neath Rugby
Ltd [2009] EWCA Civ 291, at [36], [44].

27.

One notable point to draw from these cases is that they rely on the principle set out in Re
Duomatic Ltd [1969] 2 Ch 365 that where all the shareholders in a company give their
informed consent to a matter which could be carried into effect at a general meeting of the
company, that assent is as binding as a general meeting resolution. As it is possible to give such
unanimous informed consent informally instead of in writing, one can envisage a situation
where the parties believe they have reached a common understanding that permits a
relaxation of certain conflict duties that is not contained in the shareholders’ agreement, but
which can nonetheless be relied upon.
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Fiduciary duties between JV partners?
28.

In rare cases, it may be that equitable fiduciary duties arise between JV partners – both in a
purely contractual context and in the context of a JV company. These may well not be expressly
referred to in the JV contract or the shareholders’ agreement, but they could nonetheless
govern relations between the parties.

29.

Where the JV is purely contractual, it is unlikely that fiduciary duties will exist between the JV
partners. This is because the touchstones of a fiduciary relationship are that the fiduciary
subordinates its interests to that of its principal, while assuming responsibility for the
principal’s affairs – and such conduct between commercial contractual counterparties is
unusual.

30.

However, whether fiduciary duties should be imposed is a fact-specific question and it is not
impossible for such duties to be found between JV partners in a purely contractual JV. For
example, in Ross River v Waverley [2013] EWCA Civ 910, the Court of Appeal held that the
first instance judge had been correct to find that in the context of a property development JV
between two commercial companies, one of them owed a fiduciary duty to the other not to
do anything in relation to the handling of JV revenues which favoured themselves to the other
party’s disadvantage.

31.

In the context of a JV company, a fiduciary relationship may, on exceptional facts, be found to
exist between the JV members. In Murad v Al-Saraj [2004] EWHC 1235 (Ch) a member of a JV
company that had been incorporated to purchase a property was held to owe fiduciary duties
to other members not to profit at their expense from the JV because those other members
were peculiarly dependent on him for advice, and entrusted him with extensive discretion to
act in relation to matters affecting their interests, such that a classic fiduciary relationship of
trust and confidence arose (see [328] and [332]).

32.

The takeaway is not to discount the possibility of a fiduciary ‘vibe’ between JV partners whose
interactions are governed by relational contracts, whether in the context of a purely
contractual JV or a JV company – but the factual circumstances in which a fiduciary relationship
will arise are specific and rare.

SPECIFIC CLAUSES OF THE AGREEMENT

33.

There may be clauses in the agreement itself that look promising as routes to enforce the
“vibe” of the agreement. Even if the specific act that the client complains of is not prohibited
or even addressed by the agreement, there may be a “purpose” clause at the beginning of the
agreement and / or a “further assurance” clause at the end.
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Further assurance clauses
34.

Further assurance clauses are clauses that the courts have interpreted as focused on giving
effect to the object or aim of the relevant agreement. In Millen v Karen Millen [2016] EWHC
2104 Ch, at 221-225, the court interpreted a further assurance clause 25 by identifying “what
would be the “full effect” of the SPA”, and stating in answer to that question “One object of
the SPA, looking at it practically rather than formalistically, was to put the purchasers in control
of the KAREN MILLEN business and, as key assets of it, in ongoing control of the KAREN MILLEN
name and goodwill.”

35.

In a similar vein, the Court of Appeal in Re Coroin [2014] BCC 14, at [52]-[53], considered a
clause in a shareholders’ agreement providing “Each of the Shareholders agrees that: … each
of them will do all things [necessary] or desirable to give effect to the spirit and intention of
this Agreement”.

36.

Arden LJ (as she then was) said:
“this clause prescribes no basis for determining the “spirit and intention”. The “spirit”
is by implication an animating principle, which, like the smile on the Cheshire cat ... may
exist in a state that is detached from the express terms of the shareholders’ agreement.

“In my judgment, the only way in which the court can give effect to the obligation in
cl.8.5.4 is to treat the reference to the “spirit and intention” of the shareholders’
agreement as a reference to the shared aims of the parties in entering into the
agreement. Those aims would have to be ascertained in the way in which the court
ascertains the background to an agreement as part of the process of interpretation. On
this basis, cl.8.5.4 has content, but it is merely a mirror image of the process of
interpreting an agreement or implying terms into it.”

37.

Recently the High Court considered a “further assurance” clause in Garnet Commerce Ltd v
VRFB Holdings Ltd [2022] EWHC 481 (Ch). The relevant clause read:
“Each party shall, to the extent that it is able to do so, exercise all its voting rights and
other powers in relation to [the JV company that the relevant JV parties owned] to procure

“Each party shall, from time to time on being reasonably required to so by any other party, now or at any time in the
future, do or procure the doing of all such acts and/or execute or procure the execution of all such documents as may
reasonably be necessary to give full effect to this Agreement.” (ibid. at [139]).
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the provisions of this agreement are properly and promptly observed and given full force
and effect according to the spirit and intention of the parties”
38.

The parties were not agreed as to whether this clause added anything material to the other
obligations that were specified in the agreement. The Court (G Bompas QC) held that it did (at
[86] to [87]):
“As it seems to me the question in the present case is whether the final nine words, starting
with the words “according to …”, expand in any material way on the direction to ensure
that the terms (express or implied) of the JVA are given effect, where the exercise of rights
or powers in relation to EHL is required.
In my judgment, the answer to this question is that the words do have some function. They
remind the reader of the JVA that, what is to qualify as proper and prompt observation of
the provisions of the agreement and their being given full force and effect, is to be found
in the shared aims of the parties identified through the process of interpretation of the
JVA. Thus, insofar as the nine words add at all to what has gone before, it is to provide a
description which, depending on the particular provisions of the JVA under consideration,
may assist in arriving at a view as to what is prompt and full observation and effect.”

39.

As a general rule therefore, such further assurance clauses are useful where a specific
provision of the agreement had to be complied with. In such a case, a further assurance clause
can require the parties to act in particular ways in order to ensure that the particular clause
was complied with. They are unlikely to assist where there is no such specific provision of the
agreement, and the issue is enforcing a general “spirit and intention” of the agreement.

Purpose Clauses
40.

Garnet Commerce also considered a clause providing for the “purpose” of the JV company
that was the subject of the agreement in in question. The clause provided:
“Each party shall use its reasonable endeavours to promote and develop the Business to the
best advantage of [the company and its parent, which was owned by the contracting
parties]”.

41.

The “Business” was defined as the business of the JV company.

42.

The Court considered that the first part of this clause “set out a very broad desired objective,
or perhaps ambition, without any obvious guide as to the steps which might be taken to further
the objective. Further, by its nature the objective is one which will never be completely
achieved, as further promotion or development of the Business will theoretically always be
possible.”
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43.

This inherent vagueness did not stop the clause having meaning, and even operating in areas
where other clauses of the JVA made specific provision. The Court held:
“I regard clause 2.2 as setting out the parties’ ambition for their joint venture though the
joint venture company. The very fact that the clause is expressed with such generality,
leaving quite at large what in practice anyone is to do to achieve the desired objective, one
of great generality in itself (that is the promotion and development of the Business),
suggests that the clause is designed to inform the parties’ conduct and approach towards
their venture concerning the Business.”

44.

The upshot of this interpretation was that the clause was wide-ranging in its application, and
could constrain how a party complied with an obligation, even though the rest of the contract
was silent on that point:
“where a party has various possible ways open to it of performing some required task, and
alights upon one way which will obviously disadvantage the Business, the party’s taking
that way may very well involve a failure, contrary to clause 2.2, to use reasonable
endeavours to promote and develop the Business. In this regard, it matters not that the
JVA requires, for example by clause 7 of the JVA as regards the provision of funding, the
performance of the particular task. If the task can reasonably be performed without
harming the Business, it should be and should not be performed in a way which does.”

CONCLUSION

45.

It is inevitable that clients will continue to find that the express terms of the contract(s)
governing their JV are unlikely to form a strong basis for arguing that acts outside the terms of
the contract in question are prohibited or must be performed in a certain way. Even where
the contract in question is viewed as a “relational contract”, the task of giving effect to the
“vibe” of the agreement requires consideration of multiple different sources of obligation,
from equitable understandings to a further assurance clause. None of these are
straightforward, and all are vulnerable to arguments that the express terms of the contract
take precedence in the event of inconsistency. Nonetheless, there are undoubtedly ways to
give effect to the vibe of a relational agreement governing a JV, and numerous routes to
consider, depending on the facts.
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Manchester Building Society v Grant Thornton: A new start or just a
different set of Emperor’s New Clothes?
Tiffany Scott QC and Graeme Halkerston

INTRODUCTION
1. In Meadows v Khan [2021] UKSC 21, (Meadows), and Manchester Building Society v Grant
Thornton UK LLP [2021] UKSC 20, (MBS), a seven judge panel of the Supreme Court was convened
to deal with any submission by the claimants that the Supreme Court should depart from South
Australia Asset Management Corpn v York Montague Ltd [1997] 1 AC 191 (SAAMCO). In fact, no
such submission was made by either claimant on the appeals.
2. The judgments in both cases confirm that a version of the SAAMCO principle, henceforward to
be called the “scope of duty principle” 26, remains good law and that it will not be amenable to
root and branch challenge going forward 27.
3. On a first reading, the majority judgments 28 in Meadows and MBS reflect a significant theoretical
revision in the approach to cases engaging the “scope of duty principle”. However, it is not clear
that this revision will lead to any substantive difference of outcomes of cases, or improved
predictability of outcomes of disputes which engage these issues.
SAAMCO
4. The fact pattern in which the “scope of duty principle” is engaged was summarised by Lord
Sumption in Hughes-Holland v BPE Solicitors [2017] UKSC 21 at [1]:
“… what damages are recoverable in a case where (i) but for the negligence of a
professional adviser his client would not have embarked on some course of action,
but (ii) part or all of the loss which he suffered by doing so arose from risks which it
was no part of the adviser’s duty to protect his client against.”

Meadows at [36].
MBS at [178].
28 In both cases Lord Leggatt and Lord Burrows delivered separate judgments concurring with the outcome of the appeal
but coming to that view on a different basis from the speeches of Lord Hodge and Lord Sales with which the other members
of the panel agreed.
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5. The principle does not turn on issues of causation or remoteness. It is a means of limiting the
liability of a party for the losses which have been caused by their negligence and which are
not legally too remote.
6. SAAMCO concerned a group of cases involving the negligent provision of an excessive
valuation of commercial property by a valuer to a lender who proceeded with the lending
relying on that valuation. Following a collapse of the commercial property market, the
lenders were left with significant losses on the loans. It was the case of some of the lenders
that had a non-negligent valuation been given they would not have entered into the loans
and the valuers should be liable for all the losses, including the losses flowing from the
market collapse.
7. Prior to the House of Lords decision in SAAMCO, the focus of much of the argument in such
cases was based upon the distinction between “transaction” and “no transaction” cases, the
argument being that if there would have been no loan transaction but for the negligent
valuation the valuer should be liable for all the losses suffered by the lender. That approach
was rejected by Lord Hoffmann.
8. Instead, Lord Hoffmann concluded it was necessary to identify what parts of the loss suffered
by entering into the transaction fell within the type of loss which the defendant owed a duty
to prevent and the claim was limited to those losses. Lord Hoffmann stressed that the
importance of identifying the scope of the duty of care extended to both the party to whom
the duty was owed and also the loss against which the duty was owed 29.
9. For the law post-Meadows and MBS the following passage in Lord Hoffmann’s speech is
key 30:
“In the present case, there is no dispute that the duty was owed to the
lenders. The real question in this case is the kind of loss in respect of which the duty
was owed.
How is the scope of the duty determined? In the case of a statutory duty,
the question is answered by deducing the purpose of the duty from the language
and context of the statute: Gorris v. Scott (1874) L.R. 9 Ex. 125. In the case of tort, it
will similarly depend upon the purpose of the rule imposing the duty. Most of the
judgments in the Caparo case are occupied in examining the Companies Act 1985 to
ascertain the purpose of the auditor's duty to take care that the statutory accounts
comply with the Act. In the case of an implied contractual duty, the nature and
extent of the liability is defined by the term which the law implies. As in the case of

29
30

211A-B.
212C-F.

40

any implied term, the process is one of construction of the agreement as a whole in
its commercial setting. The contractual duty to provide a valuation and the known
purpose of that valuation compel the conclusion that the contract includes a duty of
care. The scope of the duty, in the sense of the consequences for which the valuer is
responsible, is that which the law regards as best giving effect to the express
obligations assumed by the valuer: neither cutting them down so that the lender
obtains less than he was reasonably entitled to expect, nor extending them so as to
impose on the valuer a liability greater than he could reasonably have thought he
was undertaking.”

10. Having explained the key issue, namely that the purpose of the duty determines not only to
whom the duty is owed but also the losses which the duty is intended to prevent, Lord
Hoffmann introduced now well-known but at the time novel concepts which he considered
relevant to determining that issue: the advice/information distinction and the SAAMCO cap.
11. First, he drew a distinction between instances when the professional provides information
and when the professional provided advice 31 . In “information” cases the professional
provided their input towards factors which were then considered by the client when deciding
whether to enter into a transaction. In “advice” cases the professional role was advising the
client whether to enter into the transaction itself. In “information” cases the negligent
professional was not liable for all the consequences of the transaction, but instead was liable
for the consequences of the information being wrong. In contrast, in “advice” cases the
professional had assumed responsibility for the transaction and the losses flowing from it.
12. Second, Lord Hoffmann explained what came to be known as the SAAMCO cap 32 which he
then applied in the quantification of the claims that were the subject of the appeals33. As
applied in valuation cases, the SAAMCO cap operated such that whatever losses flowed from
the transaction, the client claimant could not recover more, interest aside, from the
difference between the value of the property as represented by the valuer and its actual
value at the date of the transaction.
13. It is hard to see a long-standing common law principle from which SAAMCO was derived.
While the case was argued 34 and partially explained35 on the basis of principles set out in
Caparo Industries Plc v Dickman [1990] 2 AC 605, Caparo turned on whether the auditors
owed a duty of care to prevent economic loss to shareholders rather than the identification

214E-F.
219G-220B.
33 222B-224B.
34 197F-H.
35 211G-212C and 217A-C.
31
32
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of what parts of a single loss are or are not recoverable by reference to the scope of the
adviser’s duty. Cases of this nature considered the types or categories of damage for which
a defendant could be liable. SAAMCO took the scope of duty analysis one step further than
the prior cases, applying the principle to quantification of recoverable damages36.
14. In truth, SAAMCO was novel in the approach of Lord Hoffmann in separating out the parts of
a unitary economic loss which were or were not recoverable following negligent advice. Any
attempt to argue otherwise is rationalisation rather than an accurate summary of the history
of negligence37. In addition, the mechanics of that novel approach themselves raised further
novelty, most notably in the advice/information distinction and the counterfactual
“SAAMCO cap”.
MEADOWS v KHAN – FACTS
15. It would be expected going forward that Meadows will be the leading case on the scope of
duty principle, with MBS showing the application of the principles explained in Meadows to
the facts of that case.
16. In Meadows the claimant wished to establish whether she was a carrier of the haemophilia
gene, her nephew having been born with haemophilia. As a result of negligent advice given
by the defendant general practitioner, the claimant was led to believe that blood tests which
she had undergone showed that she was not a carrier of the gene. In fact, the claimant was
a carrier, which would have been discovered if the defendant had advised her to undergo
genetic testing. The claimant gave birth to a son who suffered from haemophilia. Four years
later the child was diagnosed as also suffering from autism, which was unrelated to the fact
that he had haemophilia. The claimant brought a claim in negligence against the defendant
for damages for the additional costs of raising her son.
17. The defendant admitted that, but for her negligent advice, the claimant would have known
that she carried the haemophilia gene, would have undergone foetal testing for haemophilia
while pregnant, would have discovered that the foetus was affected and would have
terminated her pregnancy. The defendant accepted that the claimant could recover the
additional costs associated with the child’s haemophilia but argued that she could not
recover the costs associated with his autism. The costs associated with treating haemophilia

A point identified expressly by Lord Hobhouse in Platform Homes Ltd v Oyston Shipways Ltd [2002] 2 AC 190 at 209G.
It is interesting in that regard to re-read the judgments of Lord Denning MR and Edmund Davies LJ in Spartan Steel Alloys
Ltd v Martin & Co (Contractors) ltd [1973] 1 QB 27, EWCA, where both judges stated that they had difficulties identifying in
the prior case law principles which helped them to decide the issue in that appeal, namely the extent of economic loss
recoverable following negligently inflicted damage to property.
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alone were agreed at £1.5m, the costs of treating both the haemophilia and the autism were
agreed at £9m 38.

MEADOWS v KHAN – DECISION
18. The claimant had succeeded at first instance, but she lost before the Court of Appeal and
before the Supreme Court. The Supreme Court held that on a claim in negligence a
defendant was only liable in damages in respect of losses of a kind which fell within the scope
of his or her duty of care and that in assessing the scope of a defendant’s duty of care in the
context of the provision of advice or information the Court had to identify the purpose for
which the advice or information was given. The defendant had not undertaken responsibility
for the progression of a pregnancy, and had undertaken only to provide information or
advice in relation to a particular risk in a pregnancy. The risk of a foreseeable unrelated
disability which could occur in any pregnancy would not as a general rule be within the scope
of the practitioner’s duty of care. The claimant had approached the defendant with the
specific purpose of discovering whether she carried the haemophilia gene and the law did
not impose on the defendant liability for any unrelated risks which might arise in any
pregnancy. Therefore the defendant was not liable for the additional costs of raising a child
with autism.
19. The majority 39 started from the position the components of the tort of negligence are
interrelated and there is no one generally accepted formula for analysing that
interrelationship in a claim in negligence (although most would of course follow the
progression through consideration of the duty of care, its breach, causation and damage).
They nevertheless considered that a “helpful model” for analysing the place of the scope of
duty principle in the tort of negligence consists of asking six questions in sequence (although
it was said to be quite possible to consider the six questions in a different order, and to
address more than one question at the same time).
20. Those questions are as follows 40.
(1) Is the harm (loss, injury and damage) which is the subject matter of the claim actionable
in negligence? (the actionability question)
(2) What are the risks of harm to the claimant against which the law imposes on the
defendant a duty to take care? (the scope of duty question)

It was noted in the judgment that the child’s autism made his treatment for haemophilia more challenging, but it is not
clear from the Supreme Court judgment whether the agreed £1.5m included provision for these additional costs.
39 Lord Hodge, Lord Sales, Lord Reed, Lord Kitchin and Lady Black.
40 At [28].
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(3) Did the defendant breach his or her duty by his or her act or omission? (the breach
question)
(4) Is the loss for which the claimant seeks damages the consequences of the defendant’s
act or omission? (the factual causation question)
(5) Is there a sufficient nexus between a particular element of the harm for which the
claimant seeks damages and the subject matter of the defendant’s duty of care as
analysed at stage 2? (the duty nexus question)
(6) Is a particular element of the harm for which the claimant seeks damages irrecoverable
because it is too remote, or because there is a different effective cause (including novus
actus interveniens) in relation to it or because the claimant has mitigated his or her loss
or has failed to avoid loss which he or she could reasonably have been expected to avoid?
(the legal responsibility question)
21. In the Meadows case, as to (2) and (5), the claimant had approached the defendant for a
specific purpose and the defendant owed her a duty to take reasonable care to give accurate
information or advice when advising her whether or not she was a carrier of the haemophilia
gene; and the law did not impose on the defendant any duty in relation to unrelated risks
which might arise in any pregnancy. Applying the SAAMCO counterfactual as an analytical
tool by asking what the outcome would have been if the defendant’s advice had been correct
and the claimant had not been a carrier of the gene, the child would still have been born
with autism.
22. Lord Burrows 41 approached the analysis by focussing on the purpose of the
advice/information, which was not to ascertain the general risks of pregnancy including the
risk of autism. In light of that purpose, it was fair and reasonable that the risk of the child
being born with haemophilia be allocated to the defendant, but the risk of the child being
born with autism should be allocated to the claimant. The autism losses were outside the
scope of the duty of care for that reason, and Lord Burrows did not think it necessary or
helpful to advocate what appeared to be a novel approach to the tort of negligence as
formulated in the six-question model.
23. Lord Leggatt considered that the appeal turned on whether there was a causal connection
between the fact that the claimant was carrying the relevant gene and the autism from which
the child suffered. As the parties agreed that the autism was not caused by the haemophilia
nor made more likely by it, it followed that the costs associated with autism were not within
the scope of the duty of care. There was no need to apply a counterfactual test, but if it
were applied then it supported the conclusion reached since the child would still have been
born with autism if the information had been correct.

41

Esp. at [77]-[79].
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MBS v GRANT THORNTON – FACTS
24. In MBS, the society offered equity release mortgage products, whereby it loaned money to
property owners in the UK and Spain on a fixed rate basis. The interest and capital were not
repayable until the borrower died.
25. The mortgage book was funded by borrowing at variable rates of interest. To protect itself
against the risk that the variable interest rate would exceed the fixed rate on the mortgages
the society entered into interest rate swap contracts. The commercial strategy of the society
was that the variable rates payable for the borrowing would match the notional variable
rates payable by the swap counterparties and the notional fixed rates payable by the society
in the swaps would be less than the fixed rates payable by the mortgagors. In theory, if the
products matched in terms of duration and value, the society was guaranteed to make a
profit based upon the difference between the fixed rates.
26. In fact, the hedging was not matched. The swaps were purchased for fixed periods of 50
years for the UK mortgage book and 30 years for the Spanish book. But the mortgages were
payable on the death of the mortgagors, and therefore it was likely, indeed virtually certain,
that the mortgages would be repaid before the swaps’ maturity dates.
27. The defendant auditors negligently advised the claimant building society that it could apply
hedge accounting to reduce the effect in its accounts of the volatility of the mark-to-market
(MTM) value of interest rate swaps and that the accounts prepared using that method gave
a true and fair view of the claimant’s financial position, in part on the basis of advice that the
society could replace redeemed mortgages with another mortgage. The advice that the
society could rely upon hedge accounting meant that the accounting treatment insulated
the claimant from having to adjust its regulatory capital to reflect those variations.
28. After seven years of consistent advice, the defendant realised that the claimant could not in
fact rely upon hedge accounting, one of the reasons being that the mismatch between the
durations of the mortgages and the swap products. By this stage, following a significant
reduction in interest rates, there was a significant difference between the negative value of
the swaps and the value of the mortgage loans which the swaps were supposed to hedge.
29. The claimant had to restate its accounts to show substantially reduced net assets and
insufficient regulatory capital. The claimant therefore needed to close out the swaps, the
MTM value of which had become negative as a result of a fall in interest rates. Consequently
the claimant had to pay substantial MTM losses totalling £32.7m being the MTM value of
the swaps at the time and £285,000 of transaction costs. The claimant brought a claim in
negligence, seeking damages for, inter alia, the MTM losses.
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MBS v GRANT THORNTON – DECISION
30. MBS had lost at first instance and before the Court of Appeal, but succeeded before the
Supreme Court. The panel agreed that a defendant is only liable in damages in respect of
losses of a kind which fell within the scope of his or her duty of care. The majority 42 and Lord
Burrows held that the scope of duty assumed by a professional adviser was governed by the
purpose of the duty judged on an objective basis by reference to the reason why the advice
had been given. It could therefore be unhelpful to consider whether the defendant had
provided “information” rather than “advice”; and carrying out a counterfactual analysis by
asking whether the claimant’s actions would have resulted in the same loss if the advice had
been correct should be regarded only as a tool to cross-check the result given pursuant to
an analysis of the purpose of the duty. Identifying the scope of the duty by reference to its
purpose was a surer and simpler guide than a causation-based analysis, which the SAAMCO
counterfactual analysis had been designed to assist.
31. The purpose of Grant Thornton’s advice had been to advise whether MBS could use hedge
accounting in order to implement its proposed business model within the constraints arising
from its regulatory environment. Grant Thornton knew at the time of the advice that within
the regulatory framework MBS could not absorb the volatility of the swap transactions or
afford to enter into them unless the society could rely on hedge accounting. Having regard
to the purpose for which Grant Thornton had given advice about the use of hedge
accounting, the MTM losses fell within the scope of the duty of care. However, MBS had
been overly ambitious in its application of its business model and in particular the matching
of lifetime mortgages and interest rate swaps, and was 50% contributorily negligent.
32. The majority posed 43 but did not answer (at least not in any obvious or linear fashion) the six
questions they had asked in Meadows. They focussed on the scope of duty which was the
central question in the appeal and remarked that where scope of duty was relevant to the
extent of loss of a particular kind, it was generally more appropriate to examine scope after
ascertaining on a simple “but for” basis the extent of the loss flowing from the alleged
breach. That made it possible to focus with greater precision on the extent to which the loss
fell within the scope of the duty.
33. The scope of the duty of care is governed by the purpose of the duty, judged on an objective
basis by reference to the purpose for which the advice was given. The task is to look to see
against what risk the duty was supposed to guard, and then to see whether the loss suffered
represents the fruition of that risk 44.

As in Meadows, with Lords Leggatt and Burrows again dissenting as to approach but not as to the result. The opinions of
the majority were more closely aligned with the approach of Lord Burrows than the approach of Lord Leggatt.
43 At [6].
44 At [13]-[17].
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34. It was said that the distinction between “advice” and “information” cases drawn in SAAMCO
should not be treated as a rigid straitjacket 45. The range of factual scenarios constituted a
spectrum within which advisers assumed varying degrees of responsibility in respect of
various aspects of a transaction. Rather than starting with the advice/information distinction
and trying to shoehorn a case into one category the focus should be on identifying the
purpose served by the duty of care. The descriptions “advice” and “information” should be
dispensed with as terms of art in this context.
AFTER MEADOWS AND MBS – WHAT NEXT?
35. It would be hoped that the facts of Meadows will replace Lord Hoffmann’s infamous
mountaineer and his knee. Meadows is a better fact pattern to explain the core scope of
duty principle. The mountaineer example is confusing because the same result would be
reached by applying normal causation principles and it does not explain the reason
underpinning the scope of duty principle 46.
36. Much of the commentary following Meadows and MBS has focused on three points which
purport to represent significant developments: the emphasis on the purpose of the advice
on the scope of duty issue, the “downgrading” of the SAAMCO cap and the abolition of the
“advice/information” terminology. However, these three points may have limited effects on
the outcomes of future cases or how those cases are litigated.
37. First on the purpose of the advice approach, both judgments stress that the focus should be
on identifying the reason why the advice in question is being sought from the professional 47.
But the process by which that question is to be answered in future cases is not clear.
38. In Meadows the answer to the purpose question was straightforward, the claimant did not
want to give birth to a child with haemophilia. The losses therefore were confined to the
costs of caring for a haemophiliac child. The costs of caring for a child, and specifically, an
autistic child, were not recoverable.
39. But in MBS the basis for the conclusion that the accountants were liable for the losses closing
out the swaps is less clear and seems declaratory rather than the result of an analysis derived
from principles. The decision turned on the determination that the purpose of the advice
was to ensure that the society would not be exposed to regulatory capital risks flowing from
the acquisition of the hedging products, “that was a risk which Grant Thornton’s advice was
supposed to allow the society to assess, and which the negligence caused the society to fail

At [18]-[22].
As explained in Burrows, Remedies for Torts, Breach of Contract, and Equitable Wrongs (4th edn) at p.120-121.
47 See MBS at [13]-[17] and Khan at [33]-[40].
47
45
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to understand”48. But this was not the conclusion of Teare J. who considered that Grant
Thornton had not assumed responsibility for the financial consequences of the swap
transactions 49 and that this was determinative of the scope of duty issue, the regulatory
matrix not affecting the liability of the defendant.
40. MBS does not provide much by way of guidance as to how to decide such questions in the
future. This is perhaps one of the most challenging issues for the scope of duty going forward.
By way of example, it was always difficult to understand the basis for the House of Lords
decision in Aneco Reinsurance Underwriting Ltd v Johnson & Higgins Ltd [2001] UKHL 51, and
many, including Lord Burrows writing academically, considered that Lord Millett’s dissent in
that case had much force 50. It is not clear that the recent cases would give any clearer basis
to decide such cases.
41. Some commentaries have suggested that one effect of the purpose of the advice approach
in MBS and Meadows will be that scope of duty cases will focus more on terms of
engagement letters and other contractual documentation when determining the scope of
the duty. But a review of the leading cases, including Hughes-Holland and MBS, reveals very
little analysis of the strict terms of the contractual retainer of the professional when
ascertaining the scope of the duty. The judgments in MBS take a more holistic approach to
the commercial reality of the reasons why Grant Thornton were asked to advise on issues of
hedge accounting.
42. Secondly, MBS and Meadows have both stated that at most the SAAMCO cap should be a
cross-check tool to test whether losses are legally attributable to the breach of duty owed
by the defendant. Part of the vice of over-reliance on the SAAMCO counterfactual identified
by the Supreme Court was that it overly complicated arguments to establish competing
counterfactuals. But this is unlikely to make any difference to the outcome of cases such as
ordinary negligent valuation cases where the identification of the SAAMCO counterfactual is
relatively straightforward and the counterfactual has been applied in the existing case law
to aid the quantification of recoverable losses.
43. The relationship between the purpose of the transaction approach in Meadows and the
application of the counterfactual was considered by the Privy Council in Charles B Lawrence
& Associates v Intercommercial Bank Limited [2021] UKPC 30, a valuation case with an
unusual twist. Valuers were engaged by a guarantor of a $3m loan to value a property that
would be subject to mortgage as security, on the common understanding that the valuation
would be provided to the bank. The valuers valued the property at $15m assuming it could

See MBS at [29], [31] and [34].
[2018] EWHC 963 (Comm) at [179].
50 Burrows, op cit. at p.126.
48
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be commercially developed. In fact, the land could only be developed for residential use.
The value of the property at the time of the loan was found at trial to be $2,375,000.
44. However, the valuation was conducted on the express assumption that the guarantor had
good title, which was not correct. The bank’s legal advisers had wrongly advised that the
guarantor could give good title. As a result, when the bank tried to enforce the mortgage, it
discovered that it had lost the entire amount of the loan.
45. Putting a few wrinkles on the facts aside, on the core scope of duty issue the Privy Council
found that the losses flowing from the wrongful valuation were $625,000 (that is the $3m
less the value of the land), with the other losses being attributable to the defect in title issue.
The Court effectively allocated the total loss between the lawyers, on the title issue, and the
valuers, as to the balance and expressly drew an analogy with Meadows on the basis there
were two types of loss in the transaction.
46. The Privy Council considered a simple counterfactual cross-check and noted that in the
Panel’s opinion it would have produced an incorrect result on the facts of that case, on the
basis that it would render the valuer liable for all the losses. It is not clear why that would be
the case, given the facts, and the Privy Council did acknowledge that the counterfactual could
have been adjusted to produce the same outcome. In any event, following Meadows and
MBS the Court did not consider the counterfactual cross-check of any assistance and relied
on the primary delineation of losses as between the lawyers and the valuer.
47. Thirdly, the move away from the labels of “advice” and “information” does not alter the fact
that the analysis that was needed to determine what legal label was attributed to the
adviser’s work product is still part of the process necessary to identify the scope of the duty
after Meadows and MBS.
48. When an adviser’s role is to advise on whether a client should enter into a transaction, i.e.,
the adviser is providing a recommendation to so act, then the adviser will be liable for the
losses flowing from the transaction and the scope of duty principle will not be engaged as a
basis to reduce the quantification of damages. When an adviser’s role is to provide input on
a specific aspect of a transaction but the decision as to whether to enter into the transaction
engages other issues and is a decision taken by the client without direct advice from the
adviser whether to enter into the transaction, then the scope of duty principle is likely to
limit the recoverable losses incurred in the transaction to the losses caused by reason of the
occurrence of the risks which the adviser’s input was intended to avoid. This is the case even
if the input of the adviser is critical to the subsequent decision of the client to enter into the
transaction and this was known by the adviser at the time 51.

51

Hughes-Holland at [41], referred to by Lord Leggatt at [92] in MBS.
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49. It was recognised in both Meadows52 and MBS 53 that in professional advisory services, there
is a spectrum of roles between clear cases of the provision of advice as to one factor among
many (clear “information” cases to use the SAAMCO terminology) and cases where the
adviser’s role was to advise whether the client should enter into the transaction (clear
“advice” cases within the SAAMCO framework). But this does not represent a significant shift
from the position summarised by Lord Sumption in Hughes-Holland54.
50. However, in practice, the allocation of the “advice” or “information” labels appeared to be
the result of the determination that in the circumstances of the given case the adviser’s
responsibility was wider or narrower. The concepts of the “advice” or “information” did not
have significant normative effect in cases towards the middle of Lord Sumption’s spectrum55.
The removal of the labels does not affect the fact that the process whereby the label was
identified still fulfils a central function in any scope of duty analysis.
51. It is debatable the extent to which Meadows and MBS mark a change going forward. The
focus is now said to be on the purpose of the adviser’s role and the loss which the adviser’s
input is intended to avoid. But that was the position explained by Lord Hoffmann in SAAMCO.
It is all well and good to state that the counterfactual approach should be downgraded to a
cross-check to test scope of duty loss allocation, but the reality is that the parties will still be
likely to posit competing counterfactuals in their arguments. Similarly, while the binary labels
“advice” and “information” may be jettisoned, the process that led to the allocation of those
labels remains embedded at the heart of the scope of duty determination process.
52. It may well be the case that over time with the six-stage framework set out in Meadows, a
body of more consistent authority will be developed to streamline the identification of the
scope of duty across a range of typical professional advisory roles. But that does not help the
resolution of hard cases, and it is difficult to see in the Meadows framework or the
application of that framework to the facts of MBS a coherent set of principles that will assist
in predictable likely outcomes when difficult scope of duty cases arise.
53. The impression from Meadows and MBS is that the streamlining of the SAAMCO approach
and the apparent “accommodation of the scope of duty principle highlighted in SAAMCO in
a traditional analysis of the tort of negligence in a way that is consistent with principle”56
should simplify disputes engaging scope of duty issues in the future. There are plenty of
reasons to be skeptical that this will come to pass.

At [41].
At [18]-[22] and [92].
54 At [39]-[44].
55 A point noted by Lords Hodge and Sales at [19].
56 Meadows at [59].
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WFOs after the Privy Council decision in Broad Idea
Tim Penny QC, Bobby Friedman and Caspar Bartscherer

1. The facts of Broad Idea International Ltd v Convoy Collateral Ltd; Convoy Collateral Ltd v Dr
Cho [2021] UKPC 24 can be summarised as follows. Convoy Collateral applied in the BVI for
freezing injunctions against Dr Cho, a Hong Kong resident, and against Broad Idea, a BVI
company said to be controlled by Dr Cho, in support of Hong Kong proceedings it
subsequently issued against Dr Cho (see [130-133]).
2. Overturning Black Swan, the Eastern Caribbean Court of Appeal (the “ECCA”) held that the
BVI Courts did not have jurisdiction to grant injunctive relief against Broad Idea other than
in support of substantive proceedings brought in the BVI (see [134-138]). The Judicial Board
of the Privy Council (the “Board”) unanimously refused Convoy Collateral’s appeal – in the
case of Dr Cho, because under the Eastern Caribbean Supreme Court Civil Procedure Rules
2000, there was no power to authorise service on a defendant outside the jurisdiction of a
claim form in which a freezing injunction was the only relief sought; and in the case of Broad
Idea, because there was no justification for a freezing injunction of the facts. However, the
majority judgment of Lord Leggatt (with whom Lords Briggs, Sales and Hamblen agreed)
disagreed with that approach of the ECCA in relation to the question of principle as to when
injunctive relief may be granted.
3. The majority judgment potentially constitutes a very significant change in the
conceptualisation of the nature and jurisdictional basis of freezing injunctions. Reviewing 40
years of House of Lords, Supreme Court and Privy Council decisions since The Siskina in 1979,
the majority of the Board held that it was not a pre-requisite for the grant of a freezing
injunction that the Applicant can show a pre-existing cause of action against the Respondent
(see [71-102], and esp. [90-102]).
4. In this paper, we will address two questions. First, the status of the decision of the majority
of the Board. Second, in what areas the majority’s decision might become relevant. While
the statement of the legal position by the majority of the Board is relatively clear, particularly
given the existence of legislative provisions in England and other common law jurisdictions,
it is less clear in what circumstances the principles in Broad Idea would make a practical
difference.
The decision of the majority
5. Although the Board was united in dismissing Convoy’s appeals on the basis that, respectively,
(a) Convoy had not shown that Dr Cho had the requisite control over Broad Idea (at [103113], [202-218]), and (b) that Convoy could not serve Dr Cho out of the jurisdiction (at [6470], [189-201]), there was a difference in approach between the majority judgment of Lord
Leggatt, and the minority judgment of Sir Geoffrey Vos (with whom Lords Reed and Hodge
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agreed). Whereas the majority held that the jurisdictional basis for freezing injunctions lies
in the applicant’s interest in the due enforcement of an existing or future judgment and as
such, no accrued cause of action was necessary (at [84-92]), the minority preferred not to
decide the issue of whether a substantive cause of action had to be shown (at [203], [221]).
The minority did not wish to expressly find that Lord Diplock’s reasoning in The Siskina was
flawed; the majority had no such qualms, and indeed stated that the reasoning in The Siskina
had impeded the development of the common law.
6. Lord Leggatt stated that his decision on this issue was “necessary and important” so as to
make clear that constraints on the power, and the exercise of the power, to grant freezing
and other interim injunctions, “are not merely undesirable in modern day international
commerce but legally unsound”. Sir Geoffrey disagreed, and expressly stated that the
judgment on this aspect was merely obiter (at [221]), though he did state that the persuasive
force of the judgment would be “powerful”.
7. We are divided between ourselves as to whether the decision of the majority of the Board is
obiter or ratio:
a. On the one hand, it can be said (with the minority at [221]) that the point did not
strictly arising for determination. Moreover, Sir Geoffrey Vos explicitly stated that
he considered the relevant passaged in the majority judgment to be obiter (at [221]),
but Lord Leggatt was silent on the question of obiter. In any event, there was no
explicit direction that English courts should follow the Board (adopting the approach
advocated in Williers v Joyce [2016] UKSC 44 per Lord Neuberger at [22]), and as such
the decision is only persuasive, and not binding on English courts.
b. On the other hand, the issue formed part of the route to judgment of the majority,
which decided the ‘power issue’ first (at [103]), before rejecting the appeal against
the ECCA judgment in favour of Broad Idea on the factual grounds preferred by the
minority (at [108], [113]). Whether or not the court’s reasoning on a particular point
forms part of the way in which a court in fact reached its decision can be regarded
as the touchstone of whether or not a particular aspect of a decision forms part of
the ratio of a case in England (R (Youngsam) v Parole Board [2019] EWCA Civ 229
per Nicola Davies LJ at [21-22], and per Haddon-Cave LJ at 39). 57 Moreover, the
majority made it clear that (a) they had considered the minority’s argument about
necessity and disagreed (at [114]-[120]), (b) that by analogy to Hedley Byrne v Heller
[1964] AC 465 the fact that an element of the cause of action was missing “did not
prevent the House of Lord from deciding the important issue of principle [in that
case]”, and (c) making it clear that “it is the decision of the Board” (emphasis added)
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that the court has the power to grant freezing injunctions in support of foreign
judgments.
8. In any event, the majority’s decision is highly persuasive. Notably, the minority did not
disagree with the reasoning itself, but with the question of whether the question should be
grappled with at all.
9. It is, of course, perfectly possible for an attempt to be made in future to seek to reargue the
point, perhaps before the Supreme Court, as, for example, the two Supreme Court decisions
in the Brownlie matter illustrate (in a somewhat different context). 58 Ultimately, we consider
it unlikely that any such attempt would be fruitful. In the first place, we consider the
reasoning in the majority’s judgment to be compelling, and very much in-keeping with the
modern development of the law concerning freezing injunctions. Secondly, given the
strength of the Court, and given the lack of a reasoned judgment to the contrary from the
minority, it is highly likely that the principle set out by the majority will be adopted generally.
10. In Raiffeisen Bank International AG v Scully Royalty Ltd (unreported, 30 December 2021, CICA
21 of 2020), Birt JA, giving the judgment of the Cayman Islands Court of Appeal (the “CICA”),
considered that the judgment of the majority in Broad Idea was “obiter as not being essential
to the decision in that case.” Notwithstanding that assessment, Birt JA would have been
prepared to follow the decision of the majority, should that have been necessary. Broad Idea
was cited, albeit not discussed, in the decision in R (S&S Consulting) v HMRC [2021] EWHC
3174 (Admin) per Julian Knowles J at [39]. In Kireeva v Ivanovich [2022] EWCA Civ 35, the
Court of Appeal referred, seemingly approvingly, to the majority’s judgment (albeit the
relevant point did not arise in that case).
The practical impact of Broad Idea
11. In Raiffeisen, it was not necessary to follow the majority in Broad Idea because the plaintiff
in that case had a fully accrued cause of action against the two injunction defendants, that
formed the basis of a claim in the Cayman court against the defendants. The injunction
defendants had argued that the plaintiff’s cause of action against them under the Cayman
equivalent of s. 423 of the Insolvency Act 1986 and in conspiracy was incomplete because it
depended on establishing a debt claim against one of their co-defendants, which debt claim
– as between the plaintiff and that defendant – formed the subject matter of a foreign
arbitration that had not yet been determined (at [174-175]).
12. In making that argument, counsel for the defendants sought to rely on Steamship Mutual v
Thakur Shipping [1986] 2 Lloyd’s Rep 439 and The Veracruz 1 [1992] 1 Lloyd’s Rep 353, which
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Compare Four Seasons v Brownlie [2017] UKSC 80 and FS Cairo v Brownlie [2021] UKSC 45
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were cases in which freezing injunctions had been refused and discharged respectively on
the basis that the relevant cause of action had not yet accrued (Raiffeisen at [172-173]). In
Raiffeisen, there was a good arguable case that the cause of action had accrued, albeit that
it was presently being disputed by the defendants including in the foreign arbitration, and
Steamship Mutual and The Veracruz were thus distinguishable.
13. Whilst the approach of the majority in Broad Idea thus made no difference to the outcome
in Raiffeisen, it could, as Lord Leggatt pointed out (at [116]), make a difference on the facts
of a case like The Veracruz, where the events giving rise to the relevant cause of action (an
anticipatory breach of contract) have not yet occurred but where the applicant can show
that there is a good arguable case that those events will occur and she will then be able to
obtain a judgment that will be enforceable against the defendant (see Broad Idea at [101(i)]).
Of course, the need to show a good arguable case and a real risk of dissipation – frequently
the real battleground in an application to obtain a freezing injunction – remains the same.
14. We consider that this is one aspect where the Board’s decision may lead to further argument
in future. While the majority referred at [99] to “What matters is whether there is a sufficient
likelihood (evidenced by the requirements of an intention to institute proceedings and a good
arguable case) that a judgment will be obtained” there may well need to be further
elucidation. In particular, what is required for an “intention” to institute proceedings? How
strong, and how settled, must that intention be? Does an undertaking need to be given? In
relation to good arguable case, it is not clear precisely what steps must have been taken by
the wrongdoer – so, for example, how likely does the wrongful conduct need to be? Is it right
that there is a need to show that there is a good arguable case both as to the fact of what is
about to happen, and also as to whether there would then be a good claim if that fact
eventuates? That appears the most likely position, but is not entirely obvious.
15. Broad Idea may have obviated the need for separate a separate Chabra jurisdiction, given
that based on the majority’s decision there appears no longer to be any hard and fast
distinction between cause of action and non-cause of action defendants.
16. More generally, Lord Leggatt emphasised the breadth of the jurisdiction to grant injunctions
generally, and also focused on the need for the jurisdiction to be flexible and to reflect the
changing nature of commerce and commercial litigation. This raises interesting questions
about whether attempts could be made to extend the freezing injunction jurisdiction, and
other injunctive jurisdictions, more generally. Is the remedy still flexible enough in
circumstances where it may be the acts of “innocent” third parties that end up causing the
dissipation of assets? We wonder if attempts may now be made to open up new fronts in
relation to freezing injunctions, focusing on the question of justice in relation to
enforcement, rather than wrongdoing. In a similar manner, it could be said that at common
law a broader approach ought to be taken to questions of disclosure – whether by, for
example, non-cause of action defendants or unconnected third parties – where it would be
just to do so in the interest of enforcement.
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17. In summary therefore, the decision is of substantial interest, but it is unlikely to be of
immediate impact in many cases. We think its key interest lies in the direction towards which
it has moved the law.
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Tracing the proceeds of fraud
Jack Watson

1.

In any claim involving fraud, thought will immediately turn to whether it is possible to bring
a proprietary claim. Such a claim has distinct advantages both in the priority it affords over
other creditors and in its ability to reach third party recipients of allegedly misappropriated
assets.

Basic Principles
2.

It is well established that, in the context of proprietary claims, “following” and “tracing” are
not remedies but processes whereby the claimant establishes what has happened to his
property and can make good his claim that an asset represents his property.

3.

At the conclusion of this exercise, which is essentially evidential in nature, the claimant can
establish his proprietary or personal claim. The relevant principles were authoritatively
explained by Lord Millett in Foskett v McKeown [2001] 1 AC 102 and his earlier decision in
Boscawen v Bajwa.

4.

The requirements of such an exercise demand that the claimant establishes three elements
to his case: see OJSC Oil Company Yugraneft v Abramovich & Ors [2008] EWHC 2613
{R1/39/86} per Clarke J:
“349 In order to be able successfully to trace property it is necessary for the claimant,

[(i)] firstly, to identify property of his, which has been unlawfully taken from
him (“a proprietary base”);

[(ii)] secondly, that that property has been used to acquire some other new
identifiable property. The new property may then have been used to acquire
another identifiable asset (“a series of transactional links”).

[(iii)] thirdly the chain of substitutes must be unbroken.”
5.

The second proposition encapsulates the notion that the claimant must show that there is a
causative link or nexus between his original property and the newly acquired asset (see
Serious Fraud Office v Lexi Holdings Plc [2009] QB 376 per Keene LJ). That can only be
achieved, as per the third proposition, if the claimant retains property in the funds at every
stage in the chain of recipients to the holder of the alleged traceable proceeds.
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What can be traced?
6.

The requirement of a proprietary base in order to mount a proprietary claim is well
established. In cases of misappropriation, the requirement is obvious: the claimant’s own
property has been taken and therefore the proprietary base is made out at the moment of
taking.

7.

A more difficult issue arises where the claimant has never previously owned the property
subject to the claim. It is again well established that this is not necessarily a barrier to a
proprietary claim where a breach of fiduciary duty is established.

8.

In FHR European Ventures LLP and others v Cedar Capital Partners LLC [2014] UKSC 45, the
defendant had taken bribes when acting as agent for the claimant. The Supreme Court held
that the secret commission received by the defendant was to be treated as the claimant’s
property. It was therefore held for the benefit of the claimant on constructive trust (rather
than simply being the subject of a personal remedy of an account of profits or equitable
compensation). It was not necessary for the commission/bribe to have been attributable to
the claimant’s property, it was instead sufficient that the defendant had wrongfully derived
a benefit in breach of fiduciary duty. It follows therefore that all unauthorised profits are
likely to be held on trust for the principal such that they can be used to found a proprietary
claim (and indeed, a personal claim against a knowing recipient).

9.

A further difficulty arises in the case of corporate opportunities. It is well established that
where a corporate opportunity is wrongfully exploited by a fiduciary, the resulting profit is
held on trust for the principal: Bhullar v Bhullar [2003] 2 BCLC 241. What then of the situation
where the fiduciary does not exploit it for himself but instead passes the opportunity to a
third party to exploit? In such circumstances neither the fiduciary nor the principal have had
any proprietary interest in the property being claimed.

10.

It would appear that even here, the resulting profit may (subject to the recipient’s
knowledge) be capable of being claimed. In Agip (Africa) Ltd v Jackson and others [1991] Ch
547, the claimant's chief accountant altered payee names on payment orders so as to divert
the payments to third parties through accounts controlled by the defendants. A proprietary
claim was not precluded. The chief accountant was a fiduciary entrusted with the payment
orders so as to enable the funds to be traced through the defendants’ accounts (who were
on inquiry as to the fraud and who were found liable for dishonest assistance).

Proof of Transactional Links?
11.

In many cases, a claimant will not be able to prove the necessary chain of transactional links
in order to make out a tracing claim. This is particularly so where there is a complex fraud or
scheme. The question many clients will therefore ask is whether that is fatal to a proprietary
claim.
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12.

In AHAB v Saad, a case before the Cayman Islands Court of Appeal (“CICA”), these issues were
addressed in detail. The facts of this claim were extraordinary:
(1)

The Plaintiffs (the Algosaibi family) alleged that their brother in law (Maan Al Sanea)
had been given a small money changing operation to run. Unbeknownst to them he
had run up debts of US$33bn and stolen $9bn for himself, using deception and
forgery on “an industrial scale”.

(2)

Mr Al Sanea took no part in the proceedings 59 and the Defendants were companies
forming part of his Saad group. The Plaintiffs claimed to be able to trace the proceeds
of Mr Al Sanea’s misappropriations into the hands of the Defendants who were all
by this stage in liquidation.

(3)

Following a trial lasting over a year, the Court rejected AHAB’s claims in emphatic
fashion, finding that not only had AHAB known of and approved Mr Al Sanea’s
activities, AHAB had in fact acted in concert with Mr Al Sanea to defraud lending
banks of over US$330billion. 60 To make matters worse, the Court also found that
AHAB had destroyed documents in order to conceal its involvement in that fraud.

13.

These findings were then upheld by the CICA, who, having dismissed the appeal on the facts
nonetheless went on to consider the proprietary claims.

14.

It was clear that AHAB could not, for the most part, show the necessary transactional links in
order to satisfy the ordinary evidential rules of tracing. Instead, AHAB relied upon three
arguments:
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(1)

First, that the modern authorities established that even where monies have come
from an overdrawn account, it is open to the Court to infer that funds were the
traceable property of AHAB.

(2)

Secondly, that there was a maelstrom meaning that the burden of proof was
reversed.

(3)

Thirdly, that the burden of proof was in fact reversed because Mr Al Sanea was a
defaulting fiduciary and therefore liable to account. Having failed to do so, AHAB
could elect to follow its beneficial interest into the hands of each defendant who was
then required to give an account of how they acquired it. By failing to do so, the
Defendants had failed to discharge or give a proper account and AHAB could thus
locate its beneficial interest in the property presently held by each Defendant.

Default judgment being obtained against him.
Making it, in all likelihood, the largest Ponzi scheme in human history.
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Inferential Tracing
15.

AHAB’s argument on inferential tracing relied on the very large number of transactions which
had taken place between the various companies. It argued that it was no longer necessary
to particularise every step and that where necessary the court could infer the relevant
transaction. AHAB further argued that this was the case even if the transfers were nonsequential relying on Relfo Limited (in liquidation) v Varsani [2014] EWCA Civ 360 and Federal
Republic of Brazil and another v Durant International Corp. [2015] UKPC 35.

16.

This was rejected by the Court at first instance. The starting point is that the tracing process
comes to an end when the value being traced is dissipated. Property is lost when it is
dissipated or lost, just as when the recipient uses trust funds to buy a meal which he
consumes or a house which he burns down, so also when the recipient uses the funds to pay
off debts (see Northern Counties of England Fire Ins. v Whipp [1884] 26 Ch D 48239 at 4956 and Re Diplock; Diplock v Wintle [1948] 1 Ch 465 supra p521).

17.

In Relfo, Arden LJ, with whom Floyd and Gloster LJJ agreed, noted that:
“It is common ground that this requirement was in general not satisfied where
some of the assets were already owned by the defendant or were paid into an
overdrawn account so that no property could be identified as representing the
substituted product of the claimant's property. Thus tracing could not lead to a
charge over the general assets of the recipient in these circumstances: Director of the
Serious Fraud Office v Lexi Holdings plc [2009] QB 376, [49] to [50].” (emphasis
added)

18.

Gloster LJ stated that this was:
“… an elaborate façade to conceal what was in truth intended and arranged to be a
payment for the benefit of [the Defendant].”
“I cannot accept the suggestion that the intervening and meaningless arrangements
orchestrated by Mr Gorecia, which had no other purpose than to disguise the source
of the funds diverted from Relfo, changed what would otherwise have been a direct
payment into one which the law will not recognise as sufficiently proximate.”

19.

Accordingly, this case concerned a scheme specifically designed to subvert the ability of
creditors to recover misappropriated funds. It was this purpose that justified the inference
that the liquidator of Relfo was entitled to trace into the assets held by the Defendant.

20.

The case does not, however, affect the general rule that it is necessary to establish a chain
of transactions in order to trace.
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21.

In Durant at [38], the Board noted that:
“The development of increasingly sophisticated and elaborate methods of money
laundering, often involving a web of credits and debits between intermediaries,
makes it particularly important that a court should not allow a camouflage of
interconnected transactions to obscure its vision of their true overall purpose and
effect. If the court is satisfied that the various steps are part of a co-ordinated
scheme, it should not matter that, either as a deliberate part of the choreography or
possibly because of the incidents of the banking system, a debit appears in the bank
account of an intermediary before a reciprocal credit entry. The Board agrees with
Sir Richard Scott V-C's observation in Foskett v McKeown [1998] Ch 265, 283 that the
availability of equitable remedies ought to depend on the substance of the
transaction in question and not on the strict order in which associated events occur.”
(emphasis added)

22.

However, significantly, the Board reaffirmed that both Roscoe v Winder and In re Goldcorp
remain good law:
“The Board does not doubt the correctness of the decisions in James Roscoe (Bolton)
Ltd v Winder [1915] 1 Ch 62 and In re Goldcorp Exchange Ltd [1995] 1 AC 74, but in
neither case was there evidence of an overall transaction embracing the co-ordinated
outward and inward movement of assets.”

23.

Moreover, in Durant, the defendants did not dispute that the relevant payments were linked.
While the Privy Council accepted backwards tracing in the case where the co-ordinated
scheme (providing a transactional link) was established, it rejected the general proposition
that money used to pay a debt could be traced into the asset acquired in return for the debt.
“…the plaintiffs submit, as Professor Smith argues, that money used to pay a debt
can in principle be traced into whatever was acquired in return for the debt. That is
a very broad proposition and it would take the doctrine of tracing far beyond its limits
in the case law to date. As a statement of general application, the Board would reject
it. The courts should be very cautious before expanding equitable proprietary
remedies in a way which may have an adverse effect on other innocent parties. If a
trustee on the verge of bankruptcy uses trust funds to pay off an unsecured creditor
to whom he is personally indebted, in the absence of special circumstances it is hard
to see why the beneficiaries' claim should take precedence over those of the general
body of unsecured creditors.”

24.

The CICA therefore concluded that the first instance judge had not erred in refusing to infer
the necessary transactional links.

60

Reversal of Burden of Proof - Maelstrom
25.

The concept of a maelstrom or cross-firing having the effect of varying the burden of proof
is to be found in the decision of the English Court of Appeal in Sinclair v Versailles [2012] Ch
453. The facts of that case were complex but, for present purposes, can be simplified as
follows.
(1)

The defendant company Versailles Trade Finance Limited (VTFL) was owned by two
fraudsters. The business of VTFL was ostensibly a modified form of factoring. Trading
Partners Limited (TPL) was another company controlled by the fraudsters. VTFL
entered into a management agreement with TPL and as a result the funds advanced
by traders to TPL were duly passed to VTFL. However, they were not used by VTFL
for the purchase of goods or in genuine factoring transactions. Instead the funds
were circulated round a number of other companies also controlled by the
fraudsters. The purpose of this circulation of funds, referred to as “cross-firing”, was
to inflate VTFL’s apparent turnover and to mask the absence of any genuine business.
VTFL also obtained loans from three banks and the monies advanced by the banks
was also used in the cross-firing. Eventually the fraud, which the trial judge described
as a classic Ponzi scheme, collapsed. Administrative receivers were appointed of
VTFL and they paid certain monies to the banks in reduction of the bank loans.

(2)

Lord Neuberger MR held that once it was shown that the money held on trust for
TPL was paid into a “maelstrom” account, VTFL bore the burden of proving that the
money in that account was not that of TPL.

26.

This finding was endorsed in Durant which held that there was no reason of principle why
this should be confined to a case involving a single account.

27.

In Saad, however, the court at first instance held that in order to fall within this exception,
the cross-firing must be done for the purpose of defeating attempts to trace the relevant
funds. The CICA disagreed holding that this was “unduly restrictive” and instead asserting
that:
“It will often be the case that the creation of cross-firing or a maelstrom will at the
same time serve to facilitate the fraud and, in the event the fraud is discovered, make
it impossible to trace through the maelstrom. Thus, in Sinclair itself, it is relevant to
note that the cross-firing was effected for the purpose of inflating the apparent
trading of VTFL thereby assisting the fraud on the traders and the banks. Of course,
it had the incidental effect of making it impossible for TPL subsequently to trace
through VTFL but this was not stated to be the purpose behind it. Yet, there is no
suggestion in the judgment that the fact that the purpose was to assist the fraud
rather than obstruct tracing meant that the burden of proof should not be reversed.”

28.

The CICA further held that this principle ought not to be confined simply to the defaulting
fiduciary but also to the companies owned and controlled by that individual stating that to
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hold otherwise would be “to ignore the realities of the way in which modern money
laundering is likely to take place”. Moreover, they rejected the suggestion that different
considerations should apply where the companies are in liquidation.
Reversal of Burden of Proof – Defaulting Fiduciary
29.

30.

AHAB’s third argument (that the burden of proof had been effectively reversed because Al
Sanea was a fiduciary), was also dismissed by the Court (both at first instance and on appeal):
(1)

Clearly a defaulting trustee or fiduciary is required to account for what has become
of the trust funds under their hands.

(2)

However, that did not absolve AHAB of the burden of demonstrating that particular
funds were trust assets.

(3)

The duty of a trustee is to account for what has become of the trust fund, not to
account for what funds formed part of the trust fund in the first place.

Accordingly, the burden remained on AHAB to prove that the Defendants held the traceable
proceeds of any misappropriations (subject of course to the maelstrom issue above).

Governing law
31.

It is also important to consider the governing law for any proprietary claim. It is often
assumed that tracing is governed by the law of the forum. However in Saad, the CICA cast
this into doubt.

32.

In Foskett v McKeown [2001] 1 AC 102 Lord Millett stated that:
“Tracing is thus neither a claim nor a remedy. It is merely the process by which a
claimant demonstrates what has happened to his property, identifies its proceeds
and the persons who handled or received them, and justifies his claim that the
proceeds can properly be regarded as representing his property. Tracing is also
distinct from claiming. It identifies the traceable proceeds of the claimant’s property.
It enables the claimant to substitute the traceable proceeds for the original asset as
the subject matter of his claim. But it does not affect or establish his claim.”

33.

However, Dicey 36-098 states that:
“The better view is that the lex causae should determine whether a party can trace
and that tracing should not be subject to an independent choice of law rule.
Frequently, this will lead to the application of property choice of law rules, where a
legal or beneficial owner of property asserts that his rights have not been defeated
by mixture or substitution. But it may not inevitably do so. For instance, a claim for
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damages for knowing receipt should, for choice of law purposes, be classified as a
non-contractual obligation. If, according to the law governing that obligation, it is
necessary to show that the recipient did actually receive the traceable proceeds of
the claimant’s property through mixture or substitution, it is suggested that that
law’s rules of tracing should apply, so as not to distort the coherent application of
that law and not to lead to recovery where it would not be possible by the lex causae
because the assets are, by that law, untraceable.”
34.

The CICA noted that they had not received detailed submissions on this point and therefore
their views were expressed “tentatively”. However, they suggested that the view expressed
in Dicey was correct. They noted that:
“We have upheld the Chief Justice’s finding that the receipt based claims are
governed by Saudi law. We have also upheld his finding that Saudi law does not
recognise a proprietary claim against substituted property in the hands of a third
party. If it is held that the Cayman rules of tracing are applicable and if, for the
purposes of argument, they were to permit a finding that misappropriated property
from the Money Exchange could be traced into the hands of a Respondent, the result
would be that a proprietary claim would lie against such Respondent in
circumstances where the governing law of the claim did not permit a proprietary
claim. That would not seem to be a satisfactory outcome.
865. Whilst it is true that tracing is essentially an evidential exercise to decide
whether substituted property can properly be regarded as representing the originally
misappropriated property, we do not consider that it can alter the substantive law.
Cayman law (following English law) has chosen as a matter of substantive law to say
that substituted property can be treated as the original misappropriated property if
the rules of tracing so permit. Tracing is an evidential matter to see if the links
between the original property and the substituted property are sufficiently close to
allow substitution. But it is a matter of substantive law as to whether a proprietary
claim in respect of the original property can in principle be transposed to substituted
property. Saudi law has chosen as a matter of substantive law to follow this course.
In our judgment if the Cayman rules of tracing would allow a substitution, there is no
proprietary claim under Saudi law against the substituted property.”

Other types of claims
35.

Finally, it is important to remember that tracing principles have application outside of pure
proprietary claims/claims involving a wrongdoing trustee:
(1)

In National Bank Trust v Yurov and others [2020] EWHC 1779 (Comm) (5 June 2020),
Cockerill J found that there was no reason that tracing should not be available
outside circumstances where there was a wrongdoing trustee. She approved of the
claimant bank's novel use of tracing principles to help determine ownership of a fund
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of bonds, in which it did not have a proprietary claim, but over which it wished to
obtain a final charging order to enforce a judgment debt.
(2)

Similarly in Byers v Saudi National Bank [2022] EWCA Civ 43, the Court of Appeal held
that tracing principles apply also to a personal claim in knowing receipt. They held
that while it might be legitimate to refer to knowing receipt as a species of equitable
wrongdoing, but it was not based exclusively on fault. The defendant also had to
have received assets which were traceable as representing the assets of the
claimant.
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