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Event programme 
 
Day 1 - Thursday 28th April 2022 
 
 
10:45am City Tuk Tuk Tour  
 
 
1:00pm Registration and Lunch  
 
 
1:45pm Welcome from the chairs  
 
 
1:55pm Hunger Games: What happens when your opponent goes bust? 
   Zoë Barton QC, Daniel Scott and Ram Lakshman 
 
 
2:25pm  Monopoly: Chasing down property interests (Workshop session) 

Tiffany Scott QC and Daniel Petrides 
 
 
3:40pm  Break 
 
 
4:05pm  Mastermind: Cracking the code for pre- and post-1926 covenants 
   Martin Hutchings QC, Harriet Holmes and Ben Slingo 
 
 
4:35pm  Challenging Orthodoxy I: Easements 
   Sir Paul Morgan, Joanne Wicks QC and Martin Hutchings QC 
 
 
5:25pm  Closing from the chairs 
 
 
6:00pm  Drinks reception followed by dinner 
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   Jonathan Seitler QC, John McGhee QC and Mark Wonnacott QC 
 
 
12:00pm The Debate: This house believes that Covid has been a 

gamechanger for property litigation 
Jonathan Davey QC and Jonathan Chew for the proposition 

   Julian Greenhill QC and Tom Roscoe for the opposition 
 
 
12:40pm  Closing from the chairs 
 
 
12:45pm  Food and wine walking tour activity 
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Speakers 

 
Jonathan Seitler QC (Co-Chair) 
Jonathan currently stands top of the pile in terms of QCs for heavy and important property litigation 
and property-related professional negligence work. In its 2022 edition, The Legal 500 comments that 
his “ability to think outside of the box is remarkable. The way his mind works to find angles is 
fantastic. His advocacy skills are second to none, fantastically persuasive on his feet.” This year, 
Jonathan was listed as one of The Lawyer’s Hot 100 2022. He recently won the Legal 500 Award for 
Real Estate, Environment and Planning Silk of the Year to add to the Chambers & Partners Real Estate 
Silk of the Year Award which he won on three separate occasions, in 2007, 2010 and 2015. He is 
presently involved in many of the leading cases in property litigation and property-related 
professional negligence. Over the course of his career, Jonathan has been involved in over 100 
reported cases and many hundreds more either unreported or confidential. In essence, anything with 
even a tangential property angle, is ‘meat and drink’ for Jonathan. 
 
 
Joanne Wicks QC (Co-Chair) 
Joanne’s practice encompasses all aspects of property law. She acts in disputes resolved through 
litigation, arbitration and expert determination and also advises transactional lawyers on title issues 
and the drafting of property contracts. She also sits as a Deputy High Court Judge. Joanne is the Star 
Individual QC for real estate litigation in Chambers and Partners and is ranked as a Band 1 property 
silk in The Legal 500. She was the winner of Real Estate Silk of the Year at both The Legal 500 UK 
Awards 2020 and the Chambers Bar Awards 2019. She is described in The Legal 500 as “Absolutely 
at the top of the game for property related disputes. A pleasure to work with and so clear and concise 
in her advice. Has to be in the very top echelon in this jurisdiction and always a first choice. Always 
willing to roll up the sleeves and gets stuck in. Every angle is always covered and one feels in extremely 
safe and capable hands. Technically very astute.” 
 
 
Sir Paul Morgan 
After 14 years as a High Court Judge, Paul retired as a judge on 30 September 2021 before joining 
Wilberforce Chambers as an arbitrator on 1 October 2021. He is an accredited mediator. Before 
becoming a High Court Judge in 2007, he was a Deputy Chairman of an Agricultural Land Tribunal 
from 1999 to 2007 and sat as a Deputy High Court Judge between 2001 and 2007. Paul was called to 
the Bar in 1975 and commenced practice in specialist chambers, later known as Falcon Chambers. 
He took silk in 1992. Throughout his career at the Bar, he specialised in property law but his practice 
included many connected areas of law, such as insolvency and professional negligence. His work 
involved a high volume of litigation and court appearances at first instance, principally in the 
Chancery Division and in the County Courts, but often in the Court of Appeal and on six occasions in 
the House of Lords. He frequently appeared as counsel in arbitrations involving the valuation of 
property (both rental and capital valuations) or involving agricultural land. He is the joint editor of 
Gale on Easements. 
 
 
John McGhee QC 
John’s practice covers the whole spectrum of real estate from advising and representing developers 
and investors in contractual disputes over major commercial developments to the esoteric areas of 
minerals, rights to light and the electronic communications code. He is well known as much for his 
acute intellectual analysis of problems and mastery of the detailed facts of a case as for his robust, 
practical and commercially realistic advice. John has appeared in all the civil courts in England and 
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Wales from the Upper Tribunal to the Supreme Court and in arbitrations both as counsel and 
arbitrator.  His courtroom presence marries an easy rapport with the court or tribunal, robust and 
incisive cross-examination and a lightning-fast response to new points as they arise in the case. John 
is ranked in the latest editions of both Chambers & Partners and The Legal 500 as a leading silk in 
property litigation, and is described as “probably one of the best property litigators at the Bar at the 
moment. Really clear and commercial advice. Strong on his feet and very user and client friendly.” 
 
 
Martin Hutchings QC 
Martin has a broad property litigation practice also covering professional liability in related areas. He 
has acted in many recent high-profile cases covering all aspects of property litigation. Martin is 
known for his ability to understand clients’ commercial objectives and for providing rapid and 
practical advice. He has particular experience in commercial landlord and tenant matters including 
business tenancies, dilapidations; insolvency-related lease issues, and consent for alienation. Martin 
also regularly appears in and advises on real property cases particularly relating to the development 
of land. He has a wealth of recent reported cases. They concern such diverse areas as restrictive 
covenants; development agreements; easements; commercial lease interpretation and land 
registration. A previous winner of Chambers & Partners’ Real Estate ‘Silk of the Year’ award,  Martin 
is ranked as a Band 1 property silk in Chambers & Partners and in the Legal 500 (Band 2) who 
describes him as “a very quick worker who understands the commercial points in disputes and delivers 
advice and advocacy in a calm and reassuring manner”. 
 
 
Mark Wonnacott QC 
Mark is a commercial and rural property litigator, with a particular interest in the dustier corners of 
land law. He is ranked as a leading silk in both the Legal 500 and the Chambers & Partners directories 
in these areas. In the 2022 edition, Chambers & Partners says, “everyone feels in very safe hands 
when he is involved in a dispute. When the unexpected happens in a case, you get the feeling he had 
it planned out that way all along. He doesn't think two steps ahead, more like twenty.” His paper is 
an edited extract from his book Forgotten Land Law – if it were possible to write a subversive book 
about black-letter land law, this would be it - which is being published later this year. 
 
 
Jonathan Davey QC 
Jonathan is an experienced property practitioner. He is the current editor of Butterworths Property 
Law Handbook (with Benjamin Faulkner). Prior to taking Silk, Jonathan was shortlisted for the 
Chambers & Partners’ Property Junior of the Year award. Jonathan is recommended as a leading 
property practitioner in Chambers & Partners and The Legal 500 where he is described as “very 
hands-on, user-friendly and accessible”, “an absolute pleasure to work with – bright, thorough, well 
prepared”, “phenomenally bright”, a “great personality”, and “an excellent advocate” with a “deeply 
impressive ability to read judges”. Jonathan’s real estate practice extends across the full range of 
issues that arise in respect of both commercial and residential property, freehold and leasehold. His 
clients range from individuals to corporate entities to government departments. He acts in disputes 
resolved through litigation, arbitration and expert determination and also advises transactional 
lawyers. Jonathan has particular expertise in respect of high-value property disputes involving 
complex financial aspects. 
 
 
Julian Greenhill QC 
Julian is a property specialist. Property litigation is the focus of most of his work. He is widely 
recognised for his property work and is ranked in both The Legal 500 and Chambers & Partners in 
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this area, who describe him as “a major player at the Property Bar” and “He is particularly 
approachable, accessible and reliable. He is also an excellent advocate.”  Julian’s work encompasses 
all aspects of property, real estate, and landlord and tenant litigation. He has particular expertise in 
disputes arising from the development of land. Over the last decade Julian has acted for or against 
many of the leading national developers and institutional investors in cases arising from a wide 
variety of development contracts and leases, following his appearance in the House of Lords in one 
of the most notable development and overage cases, Chartbrook v Persimmon Homes Limited [2009] 
1 AC 1101. 
 
 
Tiffany Scott QC 
Tiffany is a well-known property litigator and deals with all aspects of property litigation and advisory 
work. She is Vice-Chair of the Property Bar Association and co-edits the chapter of Hill and Redman’s 
Law of Landlord and Tenant dealing with maintenance of the fabric of the premises. Tiffany has 
appeared before Courts and Tribunals at all levels, including the Privy Council and the Supreme Court. 
She has been ranked in this field for many years by The Legal 500 and by Chambers & Partners which 
comment in the 2021/2022 editions that “she has a knack for cutting through the wider noise and 
getting straight to the nub of the issue to come up with a strategic way forward”, “her attention to 
detail is second to none. She is incredibly thorough, always happy to pick up the phone to chat 
something through and excellent when cross-examining”. She takes care to explore issues with her 
clients and find creative ways to approach the various problems that arise in practice. Her clients 
range from major infrastructure providers, investment banks and high net worth individuals to 
charities and those who need representation on a pro bono basis. 
 
 
Zoë Barton QC 
Zoë’s property practice encompasses all aspects of disputes related to property, ranging from 
landlord and tenant and real property. However, it also includes commercial and insolvency disputes 
with a tangential property angle, such as frauds or insolvency cases which seek to establish or 
undermine proprietary interests and commercial and regulatory disputes concerning property. Her 
clients include major infrastructure providers such as Network Rail, utility companies, government 
departments, commercial investors, high street retailers, developers, lenders, insolvency 
practitioners and even a sovereign state. Zoë is ranked as a leading silk in both Chambers & Partners 
and The Legal 500 who describe her as “steely with a superior legal and commercial brain. One to 
have on your side in the toughest of fights. She will concentrate on the killer points! Her good written 
work and great advocacy will carry the tribunal. A go-to QC for the difficult cases and clients.” 
 
 
Ben Faulkner 
Ben’s practice focuses on all aspects of real property and landlord and tenant related litigation and 
advice. In particular, he is frequently instructed in cases under Part II of the Landlord & Tenant Act 
1954. Ben is ranked in both The Legal 500 and Chambers & Partners, who laude him as “a go-to 
barrister on opposed lease renewals. He’s an excellent advocate adept at charming judges, and he’s 
client-friendly and commercial in his approach, yet with a fantastic attention to detail on the technical 
aspects.” In 2018, led by Joanne Wicks QC, he successfully acted for the tenant in S Franses Ltd v 
Cavendish Hotel (London) Ltd [2018] UKSC 62, a Supreme Court case which has substantially recast 
the law relating to ‘ground (f)’ under the Landlord & Tenant Act 1954. Ben has developed a particular 
expertise in business tenancy renewal cases. 
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Tom Roscoe 
Tom has extensive experience of advising and acting on a wide range of real property and commercial 
landlord and tenant disputes, as well as on professional negligence cases arising from property 
transactions. He is a member of the Property Bar Association, and is ranked in both Chambers & 
Partners and Legal 500 for his property litigation practice who praise him as “very user-friendly, easy-
going and always accessible. He is very sharp-witted in an understated way and comes up with very 
clever points.” Tom has a particular experience of and interest in high profile claims involving 
protestors and squatters, with clients including HS2 and leading energy firms. He acted as sole 
counsel for Cuadrilla in the important Court of Appeal decision in Cuadrilla Bowland v Persons 
Unknown [2020] EWCA Civ 9 which upheld committal orders for breach of a ‘persons unknown’ 
injunction and has acted in several High Court cases to obtain such injunctions. 
 
 
Jonathan Chew 
Jonathan’s practice spans the range of property work: in substance, from City skyscrapers to Cornwall 
holiday parks; in type from landlord and tenant through registration and mortgage issues to 
questions of title and easements; and from tribunals from the Court of Appeal to the FTT. He also 
has experience of obtaining injunctions against squatters and protestors. In addition to his litigation 
work, he often advises on matters which may become contentious, such as the interpretation and 
applicability of covenants, the scope of easements, or the extent of rights of light. He often acts for 
major institutional clients, whether major London estates or substantial tenant companies (such as 
high-street supermarkets, pub chains, or fast food chains). He is ranked in both Chambers & Partners 
and The Legal 500 who describe him as “an outstanding junior barrister capable of running litigation 
himself and of being led by the most senior QCs on cases of the highest-profile and complexity.” 
 
 
Harriet Holmes 
Harriet Holmes is a leading property litigator. She was shortlisted alongside two others for Real Estate 
Junior of the Year at the Chambers and Partners Awards 2021, a year in which (as junior counsel) she 
appeared for the successful party in two Court of Appeal matters involving restrictive covenants and 
minerals. Her practice encompasses all aspects of property disputes and property-related 
professional negligence.  Within that, she is known for enjoying and being a specialist in the more 
niche areas of land law, such as mines, minerals and manorial rights, telecoms (mainly for operators), 
and complex commercial property disputes. She has been repeatedly noted for being a formidable 
advocate who brings with her both technical ability and commercial astuteness, whether in her own 
right or as junior counsel in a team.  The directories describe her as “a force to be reckoned with in 
the courtroom”, “an excellent junior barrister both technically and in terms of interpersonal skills”, 
and as having “exceptional drafting skills” and “a meticulous eye for detail.” 
 
 
Daniel Scott 
Daniel has developed a diverse commercial chancery practice that spans all of Chambers’ practice 
areas. He is regularly instructed to appear as sole counsel in the High Court and County Court, and is 
often also instructed as part of a larger counsel team in more complex and high-value matters. 
Daniel’s practice also involves a considerable amount of advisory work. He has experience in both 
domestic and international work. Daniel has a busy and varied property practice. He deals regularly 
with landlord and tenant disputes (both commercial and residential), real property work and land 
registration issues. His property practice complements his other areas of expertise, and he often 
works on property cases which involve elements of trusts law, commercial law, civil fraud and 
insolvency. 
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Francesca Mitchell 
Francesca has gained a wide experience of Chambers’ key practice areas and is developing a broad 
commercial chancery practice. Francesca is regularly instructed in her own right in the High Court 
and County Court, as well as part of a larger counsel team. Francesca has experience in a range of 
advisory work, litigation and arbitration. Before joining Wilberforce, Francesca worked as in-house 
counsel for Darktrace, a leading cyber security company, and its sister company Luminance, an 
artificial intelligence provider for the legal profession. Francesca was awarded the most prestigious 
Lincoln’s Inn Scholarship, the Lord Mansfield Scholarship. She has been a speaker at a number of 
recent conferences and seminars such as the Wilberforce Commercial conference and the inaugural 
Fraud, Trusts and Asset Recovery conference. 
 
 
Daniel Petrides 
Daniel already has a thriving commercial chancery practice spanning all of Chambers’ core practice 
areas, which has already developed a significant slant towards all things property. Equally 
comfortable acting alone or as part of a larger team, he frequently appears as sole counsel in both 
the High Court and County Court, as well as retaining a focus on drafting and advisory work. His 
property practice spans the full spectrum of real property and landlord and tenant work, from 21st 
century noise pollution to 19th century restrictive covenants. Recent cases of note include a major 
rent-review arbitration (led by Joanne Wicks QC), a forthcoming three-week trial over an alleged 
right of way in favour of a property in Kensington, and a dispute over the ownership of a property in 
Iraq. Daniel has also edited a forthcoming book on the law of nuisance and trespass with Joanne 
Wicks QC and Benjamin Faulkner, and frequently speaks on issues in the law of real property and the 
law of landlord and tenant. 
 
Ram Lakshman 
Ram joined Chambers in September 2021 upon successful completion of his pupillage. His pupil 
supervisors were Benjamin Faulkner, Thomas Robinson, Emer Murphy, James Walmsley, Jack 
Watson and Tom Roscoe. Ram is building a broad practice across all of Chambers’ core practice areas, 
including trusts, property, pensions, insolvency, company law and commercial disputes. He is 
regularly instructed in his own right in both the High Court and the County Court. Ram obtained a 
First Class law degree from the University of Oxford and went on to obtain a Distinction in the BCL. 
He received prizes for achieving the best results in his year in five separate modules (including both 
commercial law and trusts) as well as the best overall results across the law moderations exams. He 
also won the University’s largest undergraduate mooting competition. 
 
 
Ben Slingo 
Ben joined Chambers in September 2021 on successful completion of his pupillage. His pupil 
supervisors were James McCreath, Tom Roscoe, Jonathan Chew, Bobby Friedman, Simon Atkinson 
and Harriet Holmes. During pupillage he gained experience across the range of Chambers’ work, and 
he is now building a commercial chancery practice with a strong property element. His work so far 
has included unusual and technically complex possession claims, orders for sale, implied surrenders 
of leases, rooftop developments, service charges, and a range of issues do with freehold 
covenants. Before joining Wilberforce Ben received a double starred first in history from Cambridge 
(coming first in his year in the University) and a doctorate in the history of political philosophy. He 
was awarded a Distinction on the GDL and was graded Outstanding on the bar course. 
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Hunger Games: What happens when your opponent goes bust? 

Zoë Barton QC, Daniel Scott and Ram Lakshman 

 

(A) Pre any litigation being contemplated, i.e. the time you might be entering into an agreement 

with your counterparty 

1. The best time to start thinking about the risk that your opponent might go bust is before they 

are your opponent at all i.e. before a dispute has arisen. There is an opportunity to shape the 

relationship in order to maximise the options available to your client in the event of insolvency. 

2. Of course, at this stage, disputes lawyers are unlikely to be involved, so it is up to the 

transactional team to ensure that the disputes team is in as strong a position as possible in the 

event of a counterparty’s insolvency. 

3. This is likely to be more relevant in certain contexts than others  because: 

a. Only in some cases is the relationship between your client and the opponent based on a 

consensual agreement, such that there is scope (for one party at least) to try and shape it.  

Typically this will arise relationships of landlord/tenant, mortgagee/mortgagor and 

agreements concerned with the development or sale of property or joint ventures,  This is 

different from, say, an easement or boundary dispute where you are likely to be stuck with 

the neighbour you have got!   

b. Many of the rights which could be the source of a dispute, are personal in nature and are 

therefore the sort of rights that are likely to be affected by an insolvency procedure 

(discussed further below).  

4. If you are acting for a party with concerns about the solvency of the counter-party, an obvious 

form of protection is to require a guarantee from a third party with a more secure financial 

position.1 This might, for example, be a friend or relative of the tenant or borrower in the case 

 

 
 
1 Guarantees are of course standard in many lease or mortgage transactions.  We would suggest this is advisable: even if 

you do not have concerns about the solvency of your counterparty at the outset, it is always best to protect yourself against 

the risk of counterparty insolvency. 
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of residential property or a parent company or director of the tenant or borrower in the case of 

commercial property.  

5. As a general rule, entry of the primary obligor into an insolvency procedure will not affect a 

party’s ability to pursue the guarantor. This is true in the case of: 

a. Bankruptcy. The Insolvency Act 1986 expressly provides that the guarantee can be enforced 

even after discharge: see Insolvency Act 1986 s281(7). 

b. Administration. The moratorium only applies to a legal process “against the company or 

property of the company”: see Insolvency Act 1986, Schedule B1 para 43(6). 

c. Liquidation:. The stay in the case of Compulsory Liquidation is limited to an action or 

proceedings “against the company or property” (Insolvency Act 1986 s130(2)) and, in the 

case of a Creditors Voluntary Liquidation/Members Voluntary Liquidation the court’s powers 

in the event of an application for a stay are limited to those in Compulsory Liquidation: see 

Insolvency Act 1986 s112(1). 

6. However, it is important to be aware that there are some processes that can result in the loss of 

protection under the guarantee: 

a. It is possible for the terms of an Individual Voluntary Arrangement or Company Voluntary 

Arrangements to provide for the release of the guarantor’s liability.  As an IVA or CVA needs 

only be approved by a statutory (75%) majority of creditors, the release of the guarantee 

could be imposed on your client without their consent.  Where a CVA forces the release of 

rights under the guarantee it may be possible to argue that the effect of the CVA is unfairly 

prejudicial, though this is fact-dependent: see s6 of the Insolvency Act 1986 and Prudential 

Assurance Company Ltd v PRG Powerhouse Limited [2007] EWHC 1002. 

b. Similarly, the Corporate Insolvency and Governance Act 2020 created a new regime whereby 

a company can adopt a “Restructuring Plan” which, if sanctioned by the court, has the effect 

of binding creditors: see Pt 26A of the Companies Act 2006. Like a CVA, it is possible for such 

a Restructuring Plan to provide for discharge of the liability of guarantors, albeit that an 

attempt to do so may well reduce the prospect of the Restructuring Plan (or that aspect of 

it) being sanctioned by the court. 

c. Lastly, a late amendment to the Commercial Rent (Coronavirus) Act 2022 means that 

guarantors are not liable to pay unpaid ‘protected rent’ that is written off by an arbitral 

award under the arbitration scheme it introduced. 
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7. Consequently, whilst a guarantee is likely to be a good idea if there are concerns about the 

solvency of your counterparty and your client is able to obtain one, it does not offer absolute 

protection from all forms of insolvency process (even leaving aside the issue that the guarantor 

may themselves become insolvent). 

8. Another obvious form of protection is taking security in respect of the obligations that your 

counterparty owes you. As is set out further below, there are potentially great advantages to 

obtaining security at an early stage. Insolvency is a class remedy for creditors, which means that 

unsecured creditors are paid pari passu as a class rather than on a ‘first come, first served’ basis.  

A secured creditor will however most likely be able to jump the queue and enforce their security 

in the event of the insolvency of a counterparty.  

9. It is imperative that security, if it is being considered, is taken as early as possible. It is regrettably 

common for parties to consider seeking security in respect of existing obligations only at the time 

when it becomes clear their counterparty is heading for insolvency. Such a transaction may be 

categorised as a preference benefitting the creditor in question over the insolvency company or 

individual’s other creditors and may be set aside. 

10. When acting for a landlord, there are other steps which should be considered at the outset of 

the relationship in order to protect the interests of the client in the event of the tenant’s 

insolvency during a dispute: 

a. Rent deposits: A landlord is likely to be able to have recourse to the rent deposit to clear 

rent arrears in the event of the tenant’s insolvency. If there are concerns about the solvency 

of the tenant it may be appropriate to ask for a larger deposit. 

b. Rights against subtenants: Where there is a commercial tenant, and there is a written lease 

which is solely for commercial use, the landlord may be entitled to use the CRAR procedure 

contained in Chapter 2 of the Tribunals, Courts and Enforcement Act 2007 (TCEA 2007) to 

recover any rent arrears by taking control of goods. Importantly, under s81 of the TCEA 2007, 

where the procedure is available it may be possible to recover any rent due from the sub-

tenant, a right that survives the insolvency of the tenant. Consequently, where there are sub-

tenants against whom claims may be made, it is likely to be important for commercial 

landlords to ensure that the lease satisfies the requirements for the CRAR procedure to be 

available. 

c. Rights against previous tenants: One of the options which a landlord might consider in the 

event of the tenant’s insolvency (or probable insolvency) is recovering rent arrears from 

previous tenants. However, it is important that all necessary requirements are complied with 
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at the outset of the relationship. Thus, if recourse is to be had against a former tenant it is 

necessary to ensure that the former tenant has entered into an Authorised Guarantee 

Agreement which complies with the requirements of s16 of the Landlord and Tenant 

(Covenants) Act 1995.  Of course, the position is likely to be simpler if the lease is an old lease 

under the 1995 Act. 

 

(B) Pre-action – if you have worries about the solvency of someone you want to sue, what options 

are open to you other than simply commencing a Part 7 claim?  

11. Prior to the initiation of an insolvency process, it is open to a claimant to simply commence Part 

7 proceedings in the usual way against a putative defendant. But if you have concerns about 

their solvency and their ability to meet any claim, then it is wise to consider what other options 

are open to you. 

12. As we have discussed above, you may be able to enforce a guarantee or security interest if you 

have negotiated those. In many cases, secured creditors will have the right to either: 

a. Appoint receivers; or 

b. Appoint administrators. 

13. The rights to make such appointments often derive from the security documents themselves. 

Receivership is likely to be well known to property practitioners. In short, it allows persons to be 

appointed with wide powers that usually permit them to take possession of and manage the 

charged property in order to realise them for the benefit of the secured creditor. This is generally 

less expensive and time consuming than administration, but is only usually preferable where the 

valuation of the property is sufficient to satisfy the debt and there is no risk of other creditor 

action. 

14. Administration is a formal insolvency process under the Insolvency Act 1986. Unlike liquidation, 

it is not intended to be terminal and is a process for the restructuring and rescuing of an insolvent 

company. Administrators work towards one of three statutory goals: 

a. Rescue the company as a going concern; 

b. Produce a better outcome for the creditors as a whole; or 

c. If neither of these are possible, realise the property and assets of the company in order to 

make a distribution to secured or preferential creditors. 
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15. Administration also brings with it a moratorium for the company which restricts the ability of 

third parties to enforce their rights against the company without the consent of the 

administrator or the leave of the court. This creates valuable breathing space in which the 

administrator can put together proposals for the company to be approved by the creditors. 

16. Secured creditors with sizeable interests are likely to hold the majority of voting rights or at least 

a key stake; this means they are likely in practice to be able to have a reasonable degree of 

control or input on the course that the administration takes. It is of course to be noted that the 

third statutory objective for administration is realisation of assets for the benefit of secured 

creditors, and so administration can be a viable way for secured creditors to enforce their 

interests.  

17. If you do not have a guarantee or security interest, you should consider whether it is preferable 

to wind-up or bankrupt your counterparty, or even simply serve a statutory demand. For the 

purposes of this note, we will consider briefly the process of winding-up an insolvent company. 

18. At the outset, it is important to understand that winding-up is a summary procedure where the 

trigger (as far as we are concerned) is that the company is unable to pay its debts. In order for a 

creditor to illustrate that, it is generally advisable for the debt to be liquidated, and the debt 

must not be substantially disputed (this in reality means that it must not be defended on 

seriously arguable grounds). This means that winding-up cannot be used in respect of bona fide 

disputes, which must be resolved in the normal way via Part 7 proceedings. If a creditor tries to 

present a petition in respect of disputed debts, he is likely to be restrained by the court on the 

application for an injunction by the company, or the court may hold of its own motion that the 

petition is simply an abuse of process. Furthermore, even when winding-up can be pursued 

successfully, there is no guarantee that the creditor will be entitled to all or most of the debt it 

is owed because that depends on the asset pool available for distribution amongst the unsecured 

creditors. 

19. There are a number of potential advantages to a creditor in commencing winding-up 

proceedings: 

a. Because winding-up is terminal for a company, often threatening the presentation of a 

winding-up petition will result in the debt or part of it being recovered quickly. 

b. The procedure is a summary one that usually leads to a winding-up order being made in short 

order if the requisite conditions are made out. It may, however, take considerably longer for 
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the appointed liquidator to be able to make distributions from the insolvent estate to 

creditors. 

c. The liquidator once appointed has a duty to get in amongst and realise assets for the benefits 

of creditors. This includes bringing claims in the company’s name that may increase the asset 

pool available for distribution to creditors. 

20. The grounds on which a company can be wound-up are set out in s122 of the Insolvency Act 

1986, but as set out above, the key ground is that the company is unable to pay its debts: see 

section 122(1)(f). Under section 123, the Court presumes that the company is unable to pay its 

debts in a number of circumstances which include: 

a. Where a creditor has served a statutory demand on the company for a sum exceeding £750 

and the company has not paid that sum within three weeks (i.e. 21 days). 

b. The company is unable to pay its debts as they fall due: this is known as cash flow insolvency. 

c. The value of the company’s assets is less than its liabilities, taking into account its contingent 

and prospective liabilities: this is known as balance sheet insolvency. 

21. In reality, it is likely to be easiest for a creditor to proceed via statutory demand. There will always 

be arguments available to a company as to why it is not cash flow or balance sheet insolvent. 

Unless the statutory demand is defective or the debt underlying it is disputed, the company will 

find it much more difficult to set aside a statutory demand and to defend a winding-up petition 

brought on this basis. 

 

(C) Immediately pre-issue and the other side enters an insolvency procedure 

22. Once an individual or company has entered into an insolvency process, it is normally expected 

that any claims against that individual or company should be dealt with through that process. 

Consequently, there are substantial restrictions on the ability to bring a claim outside the 

insolvency process: 

a. In the case of bankruptcy, s285(3) of the Insolvency Act 1986 provides that after the 

bankruptcy order has been made “no person who is a creditor of the bankrupt in respect of 

a debt provable in the bankruptcy shall (a) have any remedy against the property or person 

of the bankrupt in respect of that debt or (b) before the discharge of the bankrupt, commence 

any action or other legal proceedings against the bankrupt except with the leave of the court 

and on such terms as the court may impose.” 
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b. In the case of administration, Schedule B1 para 43(6) provides that “no legal process 

(including legal proceedings, execution, distress and diligence) may be instituted against the 

company or property of the company except (a) with the consent of the administrator or (b) 

with the permission of the court.” The definition of legal process is very broad extending, for 

example, to an application by a tenant for a new lease under Part II of the Landlord and 

Tenant Act 1954: see Somerfield Stores Ltd v Spring (Sutton Coldfield) Ltd [2009] EWHC 2384. 

c. In the case of compulsory liquidation, s130(2) of the Insolvency Act 1986 provides that “when 

a winding-up order has been made or a provisional liquidator has been appointed, no action 

or proceeding shall be proceeded with or commenced against the company or its property, 

except by leave of the court and subject to such terms as the court may impose.” 

d. In the case of a members or creditors voluntary liquidation, there is no automatic stay of 

proceedings. However, the liquidator can apply for a stay under s112 of the Insolvency Act 

1986. 

e. In the case of an IVA/CVA it may still be possible to bring a claim, but only if it is not one of 

the claims governed by the IVA or CVA: see Insolvency Act 1986 s260 and Prudential 

Assurance Co Ltd v PRG Powerhouse Ltd [2007] EWHC 1002. 

f. Under the Part A1 Moratorium introduced by the Corporate Insolvency and Governance Act 

2020, which is a moratorium that stands alone from other insolvency rescue procedures, no 

proceedings can be brought without the permission of the court (Insolvency Act 1986, 

sA21(1)(e)).  As restructuring plans do not have the benefit of their own procedure specific 

moratorium, in practice a company will seek this form. 

23. Even where your client has a security interest (such as if your client is the mortgagee bank), it 

may also be the case that the security has to be enforced through the insolvency process, rather 

than in the ordinary manner through the courts. Thus, in the case of administration, para 43(2) 

of Schedule B1 to the Insolvency Act 1986 provides that “no step may be taken to enforce security 

over the company’s property except (a) with the consent of the administrator or (b) with the 

permission of the court. Similarly, under a Part A1 moratorium, a creditor must apply for 

permission to enforce security under s.A21. On the other hand, in the case of bankruptcy, rights 

to enforce security are generally unaffected: see s285(4) of the Insolvency Act 1986. The same 

will generally be in a CVA given it can only affect a right to enforce security with the concurrence 

of the creditor concerned: s4(3). 

24. Consequently, it may be that the effect of the insolvency process is that your client can no longer 

bring a claim in the usual way and must instead prove their claim as a debt in the insolvency. The 

attractiveness of this option is likely to vary depending on (a) the nature of the insolvency process 
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(b) the probable length of time prior to any distributions to creditors (c) the assets of the 

company and the likely net realisations and (d) whether your client has any security interest or 

there is any other reason why they would get priority in the insolvency (for example if they are 

a statutory preferential creditor). 

25. In the event that proving in the insolvency is not an attractive option, it is important to consider 

what other rights your client may have outside the insolvency process. There are a number of 

different options to consider: 

a. Claims outside the stay: Generally, the stays or moratoriums imposed by the insolvency 

regimes only cover claims against the insolvent individual/company or its property. So they 

do not cover claims in which the assertion is that something is the claimant’s property i.e. 

that it is owned legally or beneficially by them. Similarly, in the context of bankruptcy, it has 

been held that proceedings for the possession of property that is subject to a tenancy, 

including on the ground of rent arrears, do not fall within the stay imposed by s285(3) of the 

Insolvency Act 1986: see Sharples v Places for People Homes Ltd [2011] EWCA Civ 813.  Other 

claims which involve an assertion of property rights may also be outside the scope of the 

stays. These are dealt with in more detail below. 

b. Seeking the permission of the court to bring the claim: As set out above, most of the 

insolvency stays or moratoria can be lifted with the permission of the court. Consequently, 

another option is to apply to the court for permission to bring the claim. A proper 

consideration of the law on when the court would grant permission would require 

considerably more analysis (and the rules are subtly different for the different insolvency 

regimes), but some relevant principles are that: 

i. The court must balance the legitimate interests of the applicant against the interests of 

the other creditors: see e.g. the guidance provided on this in Re Atlantic Computer 

Systems plc [1990] EWCA Civ 20 in the context of administration, and New Corp 

Reinsurance Corporation Ltd v HIH Casualty & General Insurance Ltd [2002] EWCA Civ 

300 in the context of liquidation. 

ii. Leave is more likely to be granted where the claim has a “proprietary foundation” or 

there is a “security” interest which the claimant is seeking to enforce. By contrast, where 

the claim is for monetary relief alone leave is less likely to be granted: see e.g. AES Barry 

Ltd v TXU Europe Energy Trading [2004] EWHC 1757 (Ch) in the context of administration 

and Flightline Ltd v Edwards [2003] EWCA Civ 63 in the context of liquidation. 
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iii. In the context of administration, it has been held that where a lessor of land seeks to 

exercise his proprietary rights to re-possess his land or goods, and this is unlikely to 

impede the insolvency process, leave should normally be given: Re Atlantic Computer 

Systems Plc [1992] Ch 505. 

c. Forfeiture: If your client is the landlord, then one right that may survive any insolvency 

processes is the right to forfeit the lease.  For example, in the context of bankruptcy, the 

courts have held that a right of forfeiture (whether exercised through peaceable re-entry or 

through court proceedings) falls outside s285(3) of the Insolvency Act 1986: Ezekiel v Orakpo 

[1977] QB 76, Sharples v Places for People Homes Ltd [2011] EWCA Civ 813. On the other 

hand, in the context of administration there is an express provision at paragraph 43(4) of 

Schedule B1 to the Insolvency Act 1986 which provides that a landlord may not exercise a 

right of forfeiture except with the consent of the administrator or with the permission of the 

court although, as set out above, the court is likely to grant permission where forfeiture will 

not undermine the purposes of the administration. However, the value of exercising the right 

of forfeiture will depend on the circumstances: it may be that the lease will be disclaimed by 

the office holder in any event (in which case forfeiture would be unnecessary), it may be that 

future rent payments are treated simply as an unsecured debt to be proved in the insolvency 

(in which case forfeiture is likely to be an attractive option) or it may be that future rent 

payments are treated as an expense of the insolvency, which would mean that the landlord 

would have priority over other unsecured creditors (in which case forfeiture may be less 

attractive). 

d. Recovering against third parties: There are a number of routes through which it may be 

possible to recover sums owed against third parties, such as guarantors, former tenants, or 

sub-tenants. As set out above, steps will normally have to be taken at the outset of the 

relationship to ensure that these rights against third parties are available in the event of an 

insolvency. 

 

(D) Once proceedings are issued (CPR and statutory considerations)  

26. In many cases, the solvency of an opponent only becomes an issue after proceedings are issued. 

This can be disheartening and can cause parties to wonder whether there is any point at all in 

maintaining the proceedings. Here, we deal with two tools available under statute and the Civil 
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Procedure Rules which can help mitigate the risk of continuing proceedings against a party with 

questionable solvency.  These are security for costs, and third-party costs orders. 

27. At the outset, it is important to note that these tools relate to costs orders only: they do not 

therefore help a claimant enforce a judgment against an impecunious defendant. Where a 

claimant has concerns about its ability to enforce a judgment from an early stage, it should 

consider asset preservation relief such as a freezing injunction. Such injunctions, however, 

require a claimant to show that there is a real risk of unjustified dissipation of assets by the 

defendant. It is not therefore enough simply to point to the fact that the defendant may be 

insolvent; one would have to point to actual evidence of dissipation of assets, usually undertaken 

with the intention to frustrate the defendant’s creditors. This could also give rise to a claim under 

s 423 of the Insolvency Act 1986 which deals with transactions defrauding creditors. 

28. Security for costs requires a party to pay money into court or provide a bond or guarantee as 

security for their opponent’s costs. This therefore protects a party against the risk that they will 

win at trial but be unable for some reason to enforce a costs order against their opponent. 

29. CPR 25.12 provides that a “defendant to any claim” may apply under that section for security for 

costs. This can include claimants where they are the defendant to another claim in the same 

proceedings, e.g. a counterclaim or Part 20 claim, though the exercise of discretion to grant 

security in such a case may depend on whether the counterclaim has ‘independent vitality’ per 

Bingham LJ in Hutchison Telephone v Ultimate Response Ltd [1993] BCLC 442. As such, claimants 

are otherwise able to mount a security for costs application under CPR Part 25. 

30. Claimants can occasionally obtain security for costs pursuant to a conditional order (e.g. a 

defence will be struck out unless the defendant provides security) or under CPR 3.1(5) where the 

other party fails, without good reason, to comply with a rule, practice direction or order. 

However, these ‘compliance’ provisions necessarily depend on the defendant making some kind 

of default: there is thus no way in which a claimant can simply point to the defendant’s 

impecuniosity as a reason why it should obtain security. 

31. A CPR Part 25 application for security is always subject to the court’s very wide discretion. The 

court must consider all the circumstances of the case and consider if it is just to make the order: 

see CPR 25.13(1). 

32. Subject to the Court’s discretion, there are a number of grounds which must be made out before 

security can be granted. The grounds are set out in CPR 25.13. For present purposes, the ground 

most commonly relied upon in property litigation is set out at CPR 25.13(2)(c), namely that the 
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claimant is a company or other body (whether incorporated inside or outside Great Britain) and 

there is reason to believe that it will be unable to pay the defendant’s costs if ordered to do so. 

Relevantly, there is no equivalent ground for obtaining security against impecunious individuals. 

33. There is a considerable body of caselaw addressing the meaning of “inability to pay”. Some of 

the key points emerging from the authorities are as follows: 

a. Evidence must be provided that the claimant will actually be unable to pay the defendant’s 

costs when they become due – see Re Unisoft Group (No 2) [1993] BCLC 532. This requires 

an assessment of what the claimant may be expected to have available at the due date in 

the form of cash or other realisable assets: see Longstaff International v Baker and McKenzie 

[2004] 1 WLR 2917. 

b. Evidence that the claimant is actually in liquidation will be sufficient to meet the requirement 

of inability to pay: see Northampton Coal, Iron & Waggon Company v Midland Waggon 

Company (1878) 7 Ch D 500. 

c. Otherwise, the court is likely to have regard to the standard kinds of financial and accounting 

evidence that are available. Importantly, the court will not simply look at a static net asset 

balance, but the nature and liquidity of the company’s assets. 

34. The defendant will need to adduce witness evidence showing it has a “reason to believe” that 

there is such an inability to pay. The test is therefore not one on the balance of probabilities, but 

is an arguably lower threshold: see Jirehouse Capital v Beller [2008] EWCA Civ 908. 

35.  There is also considerable caselaw on the factors that the court will take into account in 

exercising its discretion in relation to this ground. The following are likely in practice to be the 

key ones: 

a. The strength of the claim, at least in a very clear case; 

b. Whether the impecuniosity is alleged to have been caused by the conduct of the applicant; 

c. Whether security would stifle the claim.  This is generally regarded as the key factor in most 

security for costs applications; 

d. Whether there has been any significant delay in making the application. 

36. It may exceptionally be possible to obtain security not from the impecunious company, but from 

its shareholders: see William Newman t/a Newman Associates v Wenden Properties Limited 

[2007] EWHC 336. In circumstances where the company is a shell company and the shareholders 
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appear to have the wealth to provide security, the company must demonstrate how and why 

other sources of funding are not available. 

37. Security for costs therefore provides a method by which a party can mitigate some of the risks 

posed to it by its counterparty’s solvency at the outset of litigation. Third-party costs orders, on 

the other hand, necessarily come into play towards the end of proceedings, and are usually 

obtained after judgment at the point when the respective costs liability of each party is being 

determined.  

38. The House of Lords recognised in The Vimeira No.2 [1986] AC 965 that section 51 of the Senior 

Courts Act 1981, which provides in section 51(3) that “The Court shall have full power to 

determine by whom and to what extent … costs are to be paid”, gives the court broad power to 

make an order against a person who was not previously a party to the proceedings. 

39. The older caselaw suggests that third-party costs orders will only be granted in exceptional 

circumstances, but more recent caselaw suggests the court is increasingly willing to grant such 

order where it is just to do so; there is no rigid formula available to determine the outcome of 

such an application: see Symphony Group Plc v Hodgson [1994] QB 179. The principles derived 

from the authorities were stated in Symphony and have been reframed slightly in Dymocks 

Franchise Systems (NSW) Pty Ltd v Todd [2004] 1 WLR 2807 by Lord Brown at [25]: 

a. “(1) Although costs orders against non-parties are to be regarded as ‘exceptional’, 

exceptional in this context means no more than outside the ordinary run of cases where 

parties pursue or defend claims for their own benefit and at their own expense. The ultimate 

question in any such ‘exceptional’ case is whether in all the circumstances it is just to make 

the order… (2) Generally speaking the discretion will not be exercised against ‘pure funders’ 

…. – ‘those with no personal interest in the litigation, who do not stand to benefit from it, are 

not funding it as a matter of business, and in no way seek to control its course’. In that case 

the courts’ usual approach is to give priority to the public interest in the funded party getting 

access to justice over that of the successful unfunded party recovering his costs and so not 

having to bear the expense of vindicating his rights. (3) Where, however, the non-party not 

merely funds the proceedings but substantially also controls or at any rate is to benefit from 

them, justice will ordinarily require that, if the proceedings fail, he will pay the successful 

party’s costs. The non-party in these cases is not so much facilitating access to justice by the 

party funded as himself gaining access to justice for his own purposes. He himself is the ‘real 

party’ to the litigation, a concept repeatedly invoked throughout the jurisprudence…. Phillips 

LJ described the non-party underwriters in TGA Chapman Ltd v Christopher as ‘the defendants 
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in all but name’. Nor, indeed, is it necessary that the non-party be ‘the only real party’ to the 

litigation … provided that he is ‘a real party in … very important and critical aspects’— see 

Arundel Chiropractic Centre Pty Ltd v Deputy Commissioner of Taxation … (4) Perhaps the 

most difficult cases are those in which non- parties fund receivers or liquidators (or, indeed, 

financially insecure companies generally) in litigation designed to advance the funders own 

financial interests…”; 

40. A number of other factors are generally relevant to the exercise of the court’s discretion: 

a. Whether the potential respondent has been put on notice by the applicant that it may pursue 

an application; 

b. Whether the respondent has funded/managed a claim or a defence. Historically, the court 

has been more willing to make costs orders against those funding claims only, but there are 

cases where applications against funders of defences have succeeded: see Merchantbridge 

Co Ltd v Safron General partner 1 Ltd [2011] EWHC 1524 (Comm). 

c. Many of the cases stress that causation should be an important ingredient of any successful 

application. The court will look to see if the conduct of the respondent has been causative 

of the costs which have been incurred by the applicant. 

d. As a result of this, the court is likely to cap the amount of any third-party costs order at an 

amount that reflects the additional costs incurred by the applicant. 

41. One can appreciate therefore that the result of a third-party costs application is likely to be 

extremely fact sensitive.  

 

(E) Once proceedings are issued (insolvency considerations)  

42. Many of the restrictions which apply in relation to commencing proceedings after an insolvency 

process has begun also apply in relation to proceedings which are already underway. So, 

proceedings which have already commenced against the insolvent individual or company may 

be stayed: 

a. In the case of bankruptcy, s285(2) of the Insolvency Act 1986 provides that “any court in 

which proceedings are pending against any individual may, on proof that a bankruptcy 

application has been made or a bankruptcy petition has been presented in respect of that 

individual either stay the proceedings or allow them to continue on such terms as it sees fit.”  

Further, upon the making of the bankruptcy order, s285(3)(a) prevents a creditor from 

obtaining a remedy against the bankrupt or his property in respect of a debt provable in the 
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bankruptcy. S346(1) provides, in relation to enforcement, that where a creditor has issued 

execution against an individual’s goods or land, or attached a debt due to that individual for 

another person, the creditor cannot retain the benefit of it against the trustee of the 

bankrupt’s estate- although s346(6) gives the court the power to set this provision aside.  

b. In the case of administration, paragraph 43(6) of Schedule B1 to the Insolvency Act 1986 

prevents a party from “continuing” any legal process against the company or the property of 

the company. 

c. In the case of compulsory liquidation, a claimant is prevented from “proceeding” with any 

claim against the company or its property. 

d. In the case of MVL/CVL there is no automatic stay but the court may stay proceedings against 

the company as a whole, or particular proceedings, under s112(1) of the Insolvency Act 1986.  

e. In the case of an Individual Voluntary Arrangement/Company Voluntary Arrangement it may 

still be possible to continue the claim, but only if it is not one of the claims governed by the 

IVA or CVA: Insolvency Act 1986 s260 and Prudential Assurance Co Ltd v PRG Powerhouse Ltd 

[2007] EWHC 1002. 

f. Under the Part A1 Moratorium no proceedings can be “carried on or continued” without the 

permission of the court : Insolvency Act 1986, sA21(1)(e). 

43. It is necessary to consider whether the claim that your client has brought falls within the 

restrictions outlined above, and if so whether there is an alternative claim that could be brought, 

or an alternative party that can be pursued, or whether the permission of the court can be sought 

to lift the stay or moratorium. 

44. It is also necessary to consider the position if your client is the defendant, and it is the claimant 

who has become insolvent. The consequence of this will depend on the nature of the claim which 

has been brought: 

a. In the case of bankruptcy by s306 of the Insolvency Act 1986, upon the appointment of a 

trustee in bankruptcy, the bankrupt’s estate vests in the trustee. This includes claims that 

have already been commenced, excepting purely ‘personal’ claims being those which sound 

in damages for injury to the person such as defamation, personal injury and wrongful arrest. 

The effect of the bankruptcy will be that the claim is stayed until and unless the trustee 

assigns it to the bankrupt or agrees to be substituted as claimant: Heath v Tang (1993) 1 WLR 

1421.  
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b. In the case of administration or liquidation the company retains any claims it may have 

brought before the insolvency, and they continue to be brought in the company’s name. 

However, in practice the management of the company has passed over to the administrators 

or liquidators and so it will be the office holders who are responsible for pursuing the claim. 

45. One tactical consideration to keep in mind is that an office holder may adopt a different approach 

to litigation to that which was taken by the now insolvent individual or company. The office 

holder’s aim is to realise assets as quickly and cost effectively as possible, and in that context 

may, depending on the circumstances, take a pragmatic view in relation to claims against third 

parties. This may also affect the dynamics of any potential settlement of the claim. However, this 

is a factor which will of course depend on a variety of factors: the nature of the claim, the sums 

which can potentially be realised in the context of the assets of the insolvent estate, the likely 

cost and time of bringing the claim, and the availability of funding, including interested creditors 

who might be willing to fund the claim. 

  

(F)  Property rights in an insolvency 

46. We have set out above the clear advantages of being a secured creditor in an insolvency, which 

neatly encapsulates the benefits of having property rights in an insolvency. 

47. As property practitioners, it is important to analyse the nature of the claim that you might have 

at the earliest opportunity to ascertain whether a proprietary cause of action exists. If it does, 

the claimant will be able to say that the property in question is theirs and thus falls outside the 

insolvent estate. As a result, such property does not fall to be distributed amongst the unsecured 

creditors and claims to recover the property are unlikely to be stayed by virtue of any insolvency 

process. This obviously puts such claimants at a considerable advantage and will make the 

process of recovering such property more expedient. 

48. In an insolvency context, the typical proprietary claim that claimants will assert will be a form of 

trust claim: this is because such property is necessarily held by the insolvent party, and so the 

claimant will need to assert that whilst the insolvent estate may hold legal title to the property, 

the claimant retains the beneficial interest. There are a number of cases exploring the application 

of trust principles in an insolvency context: see the line of authority starting with Re Kayford 

Limited [1975] 1 WLR 279. A further benefit of having a trust claim is that the claimant may well 

be able to follow or trace the property and its proceeds into the hands of third parties. 
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Mastermind: Cracking the code for pre- and post- 1925 Act 
restrictive land covenants 

Martin Hutchings QC, Harriet Holmes and Ben Slingo 

 

1. The purpose of this paper, and our talk, is to provide an overview of the transmission of 

restrictive land covenants and to highlight some potential ‘game-changing’ arguments 

which could lead to such covenants being unenforceable.  After all, the obvious point is 

that if a covenant is not enforceable, then questions of breach and any need for 

modification or discharge fall away.  Our focus is annexation and just to be clear, we use 

below the terms ‘conveyance’ and ‘transfer’ interchangeably. 

2. We will consider: 

(1) when successive owners of the benefited land can enforce the covenant in the 

absence of a building scheme or an express assignment to that successor of the 

benefit of the covenant (i.e. annexation), focusing on the recent decision of the 

Court of Appeal in Bath Rugby v. Greenwood; 

(2) whether, and when, the absence of so-called ‘words of severance’ might provide 

another basis on which to argue the covenant is not enforceable; and 

(3) looking at matters through the other end of the telescope, whether, and the extent 

to which, s.56 Law of Property Act 1925 provides, at least in part, a way around the 

rigidity of annexation principles.  

3. The reason for spending time on the annexation of the benefit of restrictive land 

covenants is two-fold.  First, annexation of the benefit is one aspect of land law which 

makes even some of the most seasoned property litigators shudder.  But ‘cracking the 

code’ in this regard, can be a gamechanger since, absent an express assignment or 

building scheme, the lack of annexation renders a covenant unenforceable by those who 

are not the original covenantees.  Secondly, the Court of Appeal has recently looked at 
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annexation in the case of Bath Rugby Ltd & Anr v. Greenwood v. Ors,2 and that case 

contains some points of note. 

4. Now, we have a confession.  When we designed the programme for this conference, the 

Court of Appeal had not handed down its decision in the Bath Rugby v. Greenwood 

appeal, a case which would almost certainly have been a ‘game changer’ had the 

appellants lost (spoiler: they didn’t).  We will nevertheless consider whether it can be 

said to have changed the game in some ways – or at least, clarified the rules of the game.  

One caveat to our discussion of this case is this: at the time of writing, the unsuccessful 

respondents have applied to the Supreme Court for permission to appeal on grounds 

which attempt to open up a debate about practically the whole of the law of annexation 

of the benefit of covenants as we know it.  In particular, the grounds seek to explore the 

relationship between modern principles of construction of legal documents and the 

body of legal principle concerning annexation which has built up since the late 19th 

century.  Martin and Harriet, as counsel for one of the prospective respondents to any 

appeal, will have to be careful about what they say on the subject, unless the application 

is disposed of before this conference (unlikely!).  Ben is not so constrained, of course. 

 

General principles 

Historical background 

5. The precise origins of restrictive covenants and how they came to be regarded as 

enforceable by anyone other than the contracting parties remains the subject of 

academic interest and research.  The legal history is somewhat arcane.   

6. By the Middle Ages, the law had started to recognise that certain covenants, positive 

and negative had a wider operation and were regarded as being “annexed to an estate 

 

 
 
2 [2021] EWCA Civ 1927 
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in land.”3  These covenants were originally old obligations of a vendor to warrant the 

title of the purchaser.  But, in time, these warranties gave place to modern covenants 

for title, for the right to convey, for freedom from incumbrances, etc. 

7. As early as 1369, it was clear that the benefit of covenants relating to land, made with a 

purchaser of the land, was capable of running with the vendor’s estate.4  In 1401, the 

courts determined that an assign must, to enable him to sue, have the land to which the 

covenant was annexed: an assign cannot, like an heir, rely on privity of contract; he can 

only rely on privity of estate.5  This amounted to an exception to the strict common law 

rule against assignments of choses in action, but would only operate if the covenant 

complied with certain rules. 

8. The idea that negative covenants could run with the land, rather than the estate in the 

land, is a development in equity, and it came much later in the case we all learned at 

Law School: Tulk v. Moxhay.6  That case showed that a negative covenant restricting the 

user of a covenantor’s land could be enforced by injunction against his successors in title 

if: (i) the covenant is restrictive in nature; (ii) the covenant is made for the protection of 

land retained by the covenantee; (iii) it is intended to bind the land; and (iv) the 

purchaser has notice of the covenant (now provided by registration).  When this occurs, 

the burden of the restrictive covenant runs with – i.e., is attached to – the land in equity.7 

9. The courts of equity were then faced with the other side of the question: in 

circumstances where there has been no express assignment and no building scheme, 

who should be extended the privilege of enforcing the covenant against third parties? 

 

 
 
3 Holdsworth, An historical introduction to land law (OUP, 1927) at p.246; Holdsworth, History of English Law, vol.iii at 158-

163 

4 Holdsworth, supra at p.247; The Prior’s Case (1368) Co. Litt. 385a; Pakenham’s Case Y.B. 42  

Ed.III 

5 Y.B. 2 Hen.IV Mich. Pl. 25 (p.6); Spencer’s Case (1583) 5 Co. Rep at f.18a 

6 (1848) 2 Ph. 774 

7 See, the explanation of this in, for example, S J Bailey, ‘The benefit of a restrictive covenant’ (1938) Cambridge LJ 339 
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10. Although the common law did not permit the burden of a covenant to run with the 

covenantor’s land, it did permit the benefit to run with the land of the covenantee so 

long as the covenant complies with certain rigid rules.  Much uncertainty surrounded 

whether an equitable right to enforce restrictive covenants against a covenantor’s 

successors passed automatically to a purchaser of the covenantee’s land.  The close of 

the nineteenth century saw the first of a series of cases containing judicial dicta which 

openly admitted that equity would ordinarily follow the law on such matters and which 

led to the development of the current position.  

 

The right to sue upon a restrictive covenant 

11. Dealing first with the position of the original covenantee: 

(1) The original covenantee can always enforce express covenant against the original 

covenantor, provided the covenantee has not expressly assigned the benefit to 

some other person. 

(2) At law and in equity, the covenantees must, at the date of the covenant, be in 

existence and be described in the covenant so as to be capable of being identified at 

once.  Hence, if a covenant is expressed to be made with “Mr Bloggs, the present 

owner of Whitacre and with the future owners thereof (or with his successors in 

title)”, a subsequent owner cannot argue the covenant expressly includes them as 

the covenantee.  His right to sue rests upon proof that the benefit of the covenant 

has passed from Mr Bloggs, the original covenantee, to him.8 

(3) If, on the other hand, a covenant was made “with the present owners” of particular 

land, or can be construed to include them, then those owners are regarded as 

identifiable and can sue as original covenantees.  The common law originally 

required such persons to prove the covenant was annexed to their land, because the 

law considered that no person could claim as original covenantee to have the benefit 

of a covenant contained in an indenture unless he was named as a party to it.  But 

 

 
 
8 Kelsey v. Dodd (1881) 52 LJ Ch 34 per Jessel MR; Forster v. Elevet Colliery [1908] 1 KB 629 (CA) 
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that rule was abolished by s.5 Real Property Act 1845 so far as covenants ‘respecting 

any tenements or hereditaments’ were concerned (a point we will explore later).9 

12. Otherwise, it has long been established that restrictive covenants are capable of passing 

with estates in land.  But it does not follow that every person having the same estate as 

the covenantee can enforce the covenant.   

13. At law, the benefit of the covenant will run automatically: (1) the successor in title cannot 

enforce unless he had and has a legal estate in the benefited land;10 and (2) the covenant 

must ‘touch and concern’ the land to which the benefit is annexed.  Although some have 

doubted the requirement, 11 there must be proper evidence that the benefit of the 

covenant is intended to run with the land concerned, as we shall come to. 

14. In equity, from the late nineteenth century, as we have said, the judicial dicta referred 

to above started to indicate that equity would largely follow the law, with the result that: 

(1) Equity followed the spirit of the first legal criterion but declined to follow its 

technical detail.  It is sufficient for the person claiming the benefit to be seised of the 

land by title derived through or under the original covenantee.  Hence, if the 

covenant was made for the benefit of a fee simple estate, the lessee under a lease 

granted out of that estate can claim the benefit (so long as the other requirements 

are satisfied). 

 

 
 
9 s.5 Real Property Act 1845 was repealed and replaced by s.56 Law of Property Act 1925 

10 For pre-1925 Act covenants, covenants with the covenantee, his heirs and assigns limits the range of persons who may 

enforce to those with the same estate in land (Webb v Russell (1789) 3 TR 393 at 402).  There is some debate as to the 

correctness of that position for those covenants granted after Conveyancing Act 1881 (see, for example, Megarry and Wade 

(9th Edition) at §31-014). 

 

11 See Megarry and Wade (9th Edition) at §31-012. 
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(2) As for the second requirement (‘touch and concern’), if the covenant affects the 

mode of occupation or enjoyment of the land to which the benefit is to be annexed 

then that will satisfy this requirement. 

15. The benefit must also have passed to the person seeking to enforce and that may pass 

to persons other than the original covenantees in three ways: 

(1) by express assignment (i.e., contractually); or 

(2) where the benefit is annexed to a particular piece of land; or  

(3) where the covenant is entered into as part of a general building scheme. 

16. The law of the annexation of the benefit of a restrictive covenant can be very technical 

and complex, but the basic idea is simple enough: when annexed, the law regarded the 

benefit of the covenant as real property, going with the property conveyed to the 

purchaser and from him to subsequent owners.   

17. Where the covenant is by one person to do something on another’s land (or directly to 

protect that other person’s land) it is usually not hard to see how that benefits the other 

person’s land.  In those circumstances, it is generally self-evident such covenants benefit 

the covenantee as owner of the land (or ‘touch and concern’ the land) and it is usually 

obvious which land is benefited.  What is perhaps less clear, however, is whether a 

covenant by one person with another not to do something on their own land is made 

with the other person in a personal capacity or, whether it is intended to benefit any 

particular land of that person and, if so, which.  So, when equity started enforcing 

restrictive covenants under the principle in Tulk v Moxhay, the question of whether the 

benefit of the covenant was annexed to land was less straightforward. 

18. By the early twentieth century it had been established that the question whether the 

benefit was annexed is “a question of intention to be determined by the court on the 

construction of the particular document”. 12   The intention is established either by 

construing the express language or impliedly. So far as annexation by implication is 

 

 
 
12 Renals v Cowlishaw (1879) 11 Ch D 866; Rogers v. Hosegood [1900] 2 Ch 388 at 394-5 
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concerned, it must be shown that the intention is clearly manifested in the instrument 

when construed in light of surrounding circumstances so as to clearly establish the 

requisite intention.13  For post 1925 Act covenants, there is also statutory annexation 

(s.78 Law of Property Act 1925), though there are limits on annexation under that 

provision as we shall see. 

19. The possible combinations of words and circumstances available to the conveyancer to 

show intention from the express language are several, but the case law provides some 

examples: 

(1) Rogers v. Hosegood provides the classic example of a covenant which will run because 

the conveyance contained express words of annexation in these terms: 

‘with intent that the covenants might enure to the benefit of the vendors their heirs and 

assigns and others claiming under them to all or any of their lands adjoining the said 

premises’.   

Those terms have been described as providing a “sufficient though somewhat general 

description” of the lands to which the benefit was annexed.14 

(2) On the other side of the line, Renals v. Cowlishaw is the classic example of one which 

will not. The covenant was ‘with the vendors their heirs, executors, administrators and 

assigns’, and “did not state [that] it was for the protection of the property or refer to 

the other adjoining pieces or land”. This was considered insufficient to annex the 

covenant (rendering it merely personal).15 

 

 

 

 
 
13 Renals v. Cowlishaw (1878) 9 Ch D 125 at 129, Shropshire County Council v Edwards (1982) 46 P&CR 270 at 276 and 277, 

Sainsbury Plc v Enfield LBC [1989] 1 WLR 590 at 597 

14 Ives v. Brown [1919] 2 Ch 314 at 323 per Sargant J 

15 Renals (CA), supra at 126 
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First topic: annexation and the Court of Appeal’s decision in Bath Rugby 

20. The appeal in Bath Rugby concerned the question of whether an area of land in Bath, 

known as the Recreation Ground or ‘Rec’, is still subject to a restrictive covenant 

imposed in a conveyance of the Rec dated 6 April 1922.  

21. The Rec was conveyed on 6 April 1922 by Captain Forester, the life tenant of the 

Bathwick Estate. The conveyance contained in clause 1 the reservation of an easement 

of drainage for the running of water etc. “from the other buildings and land of the 

Vendor and his tenants adjoining or near to the [conveyed land]”. The covenant itself 

said at clause 2: 

2. The Purchasers for themselves their successors and assigns hereby covenant with the 

Vendor his successors in title and assigns and to the intent and so that this covenant 

shall run with and be binding on such portions of the hereditaments and premises 

hereby conveyed as are respectively affected thereby into whosesoever hands the same 

may come … that no workshops warehouses factories or other buildings for the purpose 

of any trade or business which may be or grow to be a nuisance annoyance or 

disturbance or otherwise prejudicially affect the adjoining premises or the 

neighbourhood shall at any time hereafter be erected upon the said hereditaments and 

premises except the part thereof now in the occupation of Aircraft Limited and that 

nothing shall be hereafter erected placed built or done upon the said hereditaments 

and premises including such part thereof as last aforesaid which may be or grow to be 

a nuisance and annoyance or disturbance or otherwise prejudicially affect the adjoining 

premises or the neighbourhood [proviso regarding Aircraft land] 

 

22. The matter had first come before the High Court as a Part 8 claim for a declaration under 

s.84(2) Law of Property Act 1925 that the restrictive covenant was not enforceable. The 

main issue at first instance, and then on appeal, was whether the benefit of the covenant 

had been annexed to particular land, including the respondents’ property.  

23. The court below, recognising that there is a requirement that there must be an intention 

to benefit particular land and for that land to be identified, had decided that the benefit 

was annexed because, although the covenant itself did not identify the benefited land, 

that land was “sufficiently described” in the deed itself, in an easement of drainage.  The 

Judge said: 
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“reading clause 2 together with clause 1, I am in no doubt that the phrase [in clause 2] 

‘the adjoining land or the neighbourhood’ …is a reference back to the phrase “the other 

buildings [etc]” in clause 1. Accordingly, …the land for the benefit of which the covenant 

was imposed is sufficiently described in the deed itself.” 

The Judge also concluded that there is no separate requirement for the land identified 

to be ‘easily ascertainable’. 

24. There were several grounds of appeal, but the appeal was decided on Ground 2: whether 

the land intended to be benefited had been adequately identified or at all.  The other 

grounds included whether the judge had been correct to reject the notion that the 

identified land must also be ‘easily ascertainable’. 

 

The decision in the appeal 

25. On Ground 2 - the question of whether the land intended to be benefited had been 

adequately identified or at all - the court clarified two points of principle:  

(1) There is a clear requirement that for the benefit to pass, on its proper construction, 

the conveyance must show (1) an intention to benefit particular land and (2) that 

land must be “clearly identified”.   

(2) No specific formula is required, but the requirement must be met expressly or by 

necessary implication, not by inference from surrounding circumstances alone. 16 

Care must be taken with arguments that the intention may be implied – it has to be 

remembered that this is a process of construction, not of inference from 

surrounding circumstances alone. 

26. Applying those principles to the instant case, the court said that the language of the 

covenant showed, in a general sense, that it was taken for the benefit of “adjoining 

 

 
 
16 The respondents had sought to argue that even if express annexation could not be established, then implied annexation 

could be established from the fact the conveyance identifies the vendor as owner of the Bathwick Estate which adjoined 

was within the vicinity of the Rec. 
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premises or the neighbourhood”. But it is not enough to see that the vendor owns 

adjoining property and the covenant is “inserted with a view to benefiting the vendor 

accordingly”. What is required is  “an intention that the covenant is taken for the 

protection of defined lands of the vendor” and “a sufficient identification of lands 

intended to be benefited as to meet the requirement of conceptual certainty”.  

27. The words “adjoining premises or the neighbourhood” are not clear enough for that 

purpose and they were not, read naturally, a reference back to the properties which may 

be capable of enjoying the easement: 

(1) Those words more naturally define the content of the covenant – i.e. a nuisance or 

annoyance to that area of land will constitute a breach. 

(2) In any event, ‘neighbourhood’ is inherently imprecise and not clear enough to 

identify properties to which the benefit is intended to be annexed. 

(3) They are not the same as “adjoining or neighbouring land of the vendor” which has 

been held in other cases to be clear enough. 

Looking beyond the covenant at the deed more generally, the CA held that the court 

below was wrong to read the covenant as referring back to a group of properties for the 

purpose of reserving easements of drainage: “adjoining premises or neighbourhood”  as 

used in the covenant are different words; and one would not expect land capable of 

enjoying a drainage easement to coincide with land which might be capable of enjoying 

a covenant against nuisance.  Nugee LJ concluded that it is: 

“Asking too much of the words [adjoining premises or neighbourhood] in clause 2 to 

make them do the work of identifying the scope of the covenant [and] also … the lands 

of the vendor” 

28. The court dealt obiter with several of the other grounds of appeal, though not fully. So 

far as the test of ‘easily ascertainable’ is concerned, the Court of Appeal unanimously 

considered the benefited land must also be “easily ascertainable”, but they disagreed as 

to what that principle means. Nugee LJ (giving the leading judgment but in the minority 

on this point) considers the test “does not differ significantly in practice from the test 

whether the conveyance sufficiently described the land intended to be benefited”. 

Newey and King LLJ were “much more doubtful about this” and felt that the easily 
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ascertainable test was a separate requirement, distinct from the need of the conveyance 

to sufficiently describe the benefited land. (We come back to this below). 

 

A game-changer? 

29. Much of Bath Rugby is clarificatory and serves as a reminder to check with some care, 

whenever acting for successors in title and considering enforcement, that the covenant 

shows an intention to benefit particular land which is identified. That could make the 

difference between the covenant being enforceable and not. But on the question of 

‘easy ascertainability’ there is more than simple clarification. 

30. The key point on the question of annexation is that it will be insufficient to elide 

expressions like ‘land adjoining or in the neighbourhood’ with ‘land of the Vendor near 

to or adjoining the land sold’. The latter is sufficient and is in effect the formula used in 

Rogers v Hosegood, which the judge at first instance was taken with. 

31. There are a number of other points to note from the decision:  

32. The first is that, looking at the decision from a narrow perspective, it reinforces that 

restrictions such as anti-nuisance and annoyance provisions can be drafted widely, but 

if they fail to identify with sufficient precision the land to be benefited, the covenant 

may well fail to be enforceable against successors in title to the covenantee for want of 

annexation.  

33. Secondly, the decision reinforces that, despite s.78 Law of Property Act 1925, the 

benefited land, in covenants both pre and post 1925, must nevertheless be sufficiently 

identified.  So, Nugee LJ’s analysis of how one satisfies that requirement is of relevance 

in the post-1925 Act environment, as well as when considering covenants which pre-

date that Act. 

34. Thirdly, the case goes some way to clarify the operation of implied annexation. It  makes 

clear that a successor to the covenantee seeking to establish annexation from 

surrounding circumstances alone will not be able to do so.  One can construe the words 

of  a conveyance in light of surrounding circumstances and if, as a matter of necessary 

implication, it can be construed as benefiting particular land, that is good enough. Any 

less will not be sufficient. Save in fairly exceptional circumstances therefore, there will 
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need to be some words in the conveyance that point necessarily, and clearly, to the 

benefited land – even if one can only find the benefited land by a process of necessary 

implication. But certainly post 1925, one is assisted in this regard by the words of s.78(1) 

which add to any covenant ‘relating to any land of the covenantee’ words to the effect 

that the covenant is made with the covenantee ‘and his successors in title’. The question 

that is necessarily to be asked therefore is: ‘title to what?’ and this itself may help lead 

to the identification of the relevant benefited land. 

35. Fourthly, as indicated above, it has now to be accepted that the benefited land must not 

only be capable of clear identification from the conveyance but also be ‘easily 

ascertainable’. There are therefore it seems, two tests – the latter being in effect, a policy 

requirement: it should not be necessary for a potential purchaser to have to research, in 

detail, what the benefited land consists of before deciding to buy, because this would 

tend to stultify, or at least delay, the conveyancing process as well as increasing its cost. 

But we are no nearer understanding what ‘easy ascertainability’ means following Bath 

Rugby – because the CA found it unnecessary to consider the issue in depth.  

36. What however is tolerably clear from Bath Rugby is that: 

(1) It is probably sufficient for a person seeking to enforce as a successor, to show that 

their land was definitely part of the land intended to be benefited – that person does 

not have also to show that the whole of the land was, and remains, capable of clear 

identification and easily ascertainable: ‘what you need to find in the conveyance is 

conceptual certainty, not a complete identification of the precise parcels of land 

benefited’ per Nugee LJ  @ para 53. 

(2) The concept of ‘easy ascertainability’ does not mean that the benefited land has to 

be ascertainable from the conveyance itself and any documents referred to in it. It 

might require the purchaser to carry out some quite detailed research. Thus in Bath 

Rugby it was said that ‘the fact that one would have to enquire whether a particular 

parcel of land was comprised in a [strict, Settled Land Act] settlement at the date of 

the covenant was not regarded as failing the requirement’. So, some research in 

dusty archives may still be required.  

(3) Furthermore, the CA seemed unimpressed by the argument that the land that the 

covenantee (Captain Forester) owned in 1922 would not, at that time, have been 

easily ascertainable because the only way to establish it (and then, only with 
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reasonable, not absolute, certainty) was by looking at earlier (1919) auction 

particulars and then comparing the land sold at auction with a later agreement for 

sale (dated 1924). That later agreement would of course not have been available in 

1922 and it is surely a matter of speculation as to whether the 1919 auction 

particulars would have been readily available to the purchaser in 1922. 

(4) It follows from (2) that where, as is commonly the case, the benefited land is 

described as, say, ‘adjoining or near to…’ the burdened land, the fact that a value 

judgment needs to be made as to what this meant both at the date of the 

conveyance and, what it means at the date of enforcement, does not mean that the 

land is not easily ascertainable. 

(5) The test of easy ascertainability is (effectively) a conceptual question as at the date 

of the conveyance, whereas at the date that enforcement is sought by a successor, 

it is simply one of evidence. It is possible therefore for a court to find that at the date 

of conveyance as a matter of construction the benefited land was probably easily 

ascertainable but that, at the date of enforcement, there is insufficient evidence to 

prove it. 

37. The final observation to make about Bath Rugby, and this is a practical point rather than 

a legal one, is that the decision underlines that if the intention is to attach the benefit to 

land rather than leave it in the hands of the vendor, then the time-honoured formulae 

are the safest way to proceed. Those time-honoured formulae are referred to in cases 

and various books of precedents which typically suggest either: (1) ‘a covenant with X 

[the covenantee] as owner of and for the benefit of [defined land]’ or (2) covenant by 

[the covenantor] for the benefit of Y [defined lands]’. 

 

Second topic: ‘Words of severance’ - the language needed to show that the covenant is 

annexed to each and every part of the dominant land 

38. Are there circumstances in which it can be said that the owner of part of the benefited 

land is unable to enforce for want of ownership of the whole?  If so, when might the 

argument arise? 

39. In Bath Rugby, the appellants ran a further argument in the alternative.  They said that, 

even if the covenant was intended to run with that land taken as a whole, it was not 
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intended to run with each and every part of it, with the result that someone who has 

purchased only part of the dominant land would not be able to enforce that covenant.   

40. The relevant language in the 1922 conveyance was (i) that there are ‘other buildings and 

land of the Vendor and his tenants adjoining or near to’ the land conveyed, (ii) that the 

Purchasers covenant with ‘the Vendor his successors in title and assigns’ and (iii) that the 

Covenant is one not to do certain things that might prejudicially affect ‘the adjoining 

premises or the neighbourhood’.  Read together, the express language neither confines 

the benefit of the Covenant to the land taken as a whole nor does it indicate that each 

and every part of the land is to benefit. 

41. So what of the case law?  Well, on one analysis, the cases can be said to cut both ways: 

(1) On the one hand, there are cases in which the instrument does specify that every 

part of the land is to be benefited. The locus classicus is Rogers v Hosegood.. As 

Collins LJ pointed out, ‘the difficulty is narrowed, because by express declaration on 

the face of the conveyance of 1869 the benefit of the two covenants in question was 

intended for all or any of the vendor’s lands near to the adjoining plot sold’ (emphasis 

added). 

(2) Conversely, there are cases in which the instrument specifies that the land to be 

benefited is the land considered as a unitary whole. A recent example is Site 

Developments (Ferndown) Ltd v Cuthbury Ltd.17 As Vos J said at [202], the ‘covenants 

were expressly entered into for the benefit of the Canford Estate, and could, 

therefore, only be enforced by the owner of an area of land which could properly be 

regarded as the Canford Estate’—not small plots sold off from it.  

42. In some cases, one route out of the impasse might be a comment made in Miles v Easter 

that ‘if what is being acquired by the purchaser was only part of the land shown by the 

conveyance as being intended to be benefited, it must also be shown that the benefit was 

intended to enure to each portion of that land’.18 This seems to put the burden squarely 

 

 
 
17 [2010] EWHC 10 (Ch) 

18 [1933] Ch 611, 628 
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on the party claiming the benefit to find something in the instrument that goes beyond 

annexation to the whole.  

43. Yet discharging this burden may not be so hard, as Drake v Gray19 usefully illustrates. In 

Drake, the actual language of the instrument was firmly of the Rogers type, but Romer 

LJ took the opportunity to discuss the more general question. He said:  

“Most of the cases that have come before the Court have been cases where a covenant 

has been entered into by a vendor for the benefit of, say, the A.B. estate for the time 

being. There, of course, no intention is shown that the benefit should enure for any 

particular part of the estate; but where one finds not "the land coloured yellow" or  "the 

estate" or "the field named so and so" or anything of that kind, but "the lands retained 

by the vendor," it appears to me that there is a sufficient indication that the benefit of 

the covenant enures to every one of the lands retained by the vendor, and if a plaintiff 

in a subsequent action to enforce a covenant can say: " I am the owner of a piece of land 

that belonged to the vendor at the time of the conveyance," he is entitled to enforce the 

covenant.” 

Romer LJ seems to accept the point from Miles that an ‘intention’ or ‘indication’ is 

needed; but he finds an expression as neutral as ‘the lands retained by the vendor’ to be 

sufficient.  

44. To cite Drake, however, is only to open the way to discussing an influential attack on it, 

launched by Buckley J in Russell v Archdale.20 In that case, the covenant was ‘to benefit 

the vendor’s adjoining and neighbouring land’. Construing this language, Buckley quoted 

the very passage we did in the last paragraph, and said:  

‘I should, of course, wish to pay every respect to a dictum of so learned a judge as Romer 

L.J., but I must confess I find the greatest difficulty in seeing any distinction between a 

case in which the benefit of a covenant is attached to something which is described as 

"the land marked yellow on a plan," or the "estate of the vendor known by such-and-such 

 

 
 
19  [1936] Ch 451 

20  [1964] Ch 38 
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a name," and a case in which the vendor, the owner of an estate part of which he is 

conveying away, takes the covenant from the purchaser for the benefit of his remaining 

land. … No doubt every case of this kind, being one of construction, must be determined 

on the facts and the actual language used, but with the utmost respect to Romer L.J. I 

cannot see that the mere fact that the land intended to be benefited was described by 

such an expression as "the land retained by the vendor" is sufficient to enable the court 

to come to the conclusion that the covenant is intended to benefit each and every part 

of that land.’ (Emphasis added.)  

45. That might seem to precisely reverse the position (as Buckley J went straight on to note, 

Romer LJ’s dicta had been obiter).21 

46. Yet if one looks at all closely at the dicta in Drake and the ratio in Russell, one finds a 

crucial mistake or sleight of hand. Romer LJ’s exemplary phrase was ‘lands retained by 

the vendor’: that to him indicated annexation to each individual part. The phrase Buckley 

J purports to quote is ‘land retained by the vendor’. One could quite easily argue that 

that makes all the difference. ‘Lands retained’ suggests that covenantee thinks of his 

property as something multiple or several, and therefore divisible. ‘Land retained’ is less 

explicit than the language in, say, Site Developments, but at least hints faintly at a unitary 

whole. 

47. One could further argue, then, that Russell is not as fatal as it seems. Yet what happens 

if one tries to apply the distinction we have just tentatively drawn to the language of the 

covenant in Bath Rugby, for example? 

(1) The language of the phrase describing the retained property ‘affected’ is ambiguous 

from this point of view, since it contains two words which are not obviously unitary 

or multiple. ‘Premises’ can be single or plural, while a ‘neighbourhood’ is a single 

entity which might nonetheless have various distinct units within it.  

 

 
 
21  As the authors of Preston and Newsom: Restrictive Covenants Affecting Freehold Land, 11th ed. put it: 

Until Russell practitioners had supposed that, in approaching this question, they could find some general guidance in 

certain comments of Mark Romer LJ towards the end of his judgment in Drake.’ (2-044, emphasis added.) 

https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962017335&pubNum=4697&originatingDoc=I1654DBA0183711EB89788F8D0F89EC90&refType=UC&originationContext=document&transitionType=CommentaryUKLink&ppcid=c470e4506e0b4ba08d9c66e52b9622e4&contextData=(sc.Category)&comp=books
https://uk.westlaw.com/Link/Document/FullText?findType=Y&serNum=1936007679&pubNum=4697&originatingDoc=I1654DBA0183711EB89788F8D0F89EC90&refType=UC&originationContext=document&transitionType=CommentaryUKLink&ppcid=c470e4506e0b4ba08d9c66e52b9622e4&contextData=(sc.Category)&comp=books
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(2) ‘Other land … of the Vendor … adjoining or near to’ is in the singular. ‘Other land … 

of the Vendor and his tenants adjoining or near to’ nevertheless suggests that the 

land in question is already being thought of as sub-divided.  

No doubt readers will take their own view on these matters.  

48. There is one more twist to consider. In Federated Homes Ltd v Mill Lodge Properties22, 

Brightman LJ said that so far as post-1925 covenants were concerned a presumption cut 

the other way from the one in Miles: s. 78 of the Law of Property Act 1925 applied, and 

the covenant was annexed to each and every part of the land ‘unless the contrary 

appears’ (606). It has usually been assumed that this analysis does not affect covenants 

agreed before the Act came into force. In Small v Oliver & Saunders (Developments) 

Ltd,23 Mark Herbert QC defied this assumption, and said ‘the ratio was rather more 

general than that’ and that ‘in the absence of a clear contrary indication, annexation to 

identified land of the vendor, whether statutory or express, enures for the benefit of every 

part of that land’. 

49. Small has not been the subject of any significant or substantial judicial consideration in 

the decade and a half since; so it’s hard to be sure whether this way of slicing the Gordian 

knot will become ubiquitous. There are certainly reasons to doubt that it will.  The judge 

quoted with approval Megaw LJ’s remark in Federated Homes that: 

“For myself, I would regard the observations made in the passage which Brightman LJ 

read from Megarry and Wade, The Law of Real Property, 4th edition, page 763, as being 

powerful reasons, and I find great difficulty in understanding how, either as a matter of 

principle, or as a matter of practical good sense in relation to a legal relationship of this 

sort, it can be said that a covenant, which ex hypothesi has been annexed to the land as 

a whole, is somehow or other not annexed to the individual parts of that land.” 

It seems easy to imagine the owner of a cohesive estate, to which particular 

considerations apply, wanting to protect that estate and that estate only.  Of course, 

 

 
 
22 [1980] 1 WLR 594 

23 [2006] EWHC 1293 (Ch) at [29]-[30] 
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such a covenantee could use express language, like the covenantee in Site Developments 

(a post 1925 Act conveyance case), yet  Megaw LJ’s logic surely does not give us a reason 

why he should have to.   

50. Unfortunately Bath Rugby has not shed any light on this argument, at least on the 

specific wording before it. Nugee LJ said that ‘this is another area where there is a 

substantial body of authority, not all pointing in the same direction, and it is unnecessary 

to reach a concluded view’.  If nothing else, it is hard to dispute the first half of that 

sentence.  

 

Third topic: does s.56 Law of Property Act 1925 provide a way around the problem presented 

by annexation principles? 

51. The answer is that it is not. The lazy listener can stop listening now.  

52. Nevertheless, the reach  of s.56 is sometimes overlooked in the restrictive covenant 

context and particularly in circumstances where annexation cannot be shown by a 

potential beneficiary because of the precise order in which the land was sold off. This 

audience will be familiar with the problem. Where a common vendor is selling off land 

in plots and attaches the benefit of the covenant to its retained land, plot owners later 

seeking to enforce against another owner can only do so if, at the time the  predecessor 

of the party in breach bought its land, the owner of the land seeking to enforce can show 

that  the common vendor, at that time, retained the enforcer’s plot. This has been 

described in cases as an ‘Alice in Wonderland’ situation – nevertheless it is a problem 

that commonly arises in practice.  It is of course compounded by the rule of annexation 

that a vendor cannot retrospectively attach the benefit of a covenant to land that it has 

already sold off.  

53. Very often, conveyancers in the early and middle part of the 20th century sought to 

attach the covenant retrospectively by express words such as: ‘the purchaser covenants 

with the vendor, the owner or owners for the time being of the X  estate’. Another 

common formula of words was: 

‘the Purchaser hereby covenants with the [Common Vendor] for the benefit of the X 

Estate and every part thereof and to the intent that the covenant shall be enforceable by 

the owner or owners for the time being of the said Estate or any part thereof’. 
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54. Following annexation principles, this of course is ineffective to attach the benefit of the 

covenant to any part of the estate that had already been sold off at the time of the 

conveyance. 

55. Nevertheless, s.56(1) (which was a re-enactment of s.5 of the Real Property Act 1925, 

referred to above) might, in these circumstances, come to the aid of the plot owner who 

has bought from the common vendor prior to the relevant conveyance. Section 56(1) 

provides: 

‘A person may take an immediate or other interest in land or other property, or the 

benefit of any condition, ….covenant or agreement over or respecting land or other 

property, although he may not be named as a party to the conveyance or other 

instrument.’ 

56. The effect of s.56(1) is that a person who is not party to a restrictive covenant relating 

to land can enforce it as an original covenantee, if that person can show that the 

covenant is expressed to be made with the present owners of that land or can be 

construed as including them. Of course the other rules of annexation will also have to be 

satisfied by any person claiming as successor in title to that original covenantee.  

57. The easiest way to make clear that a prior purchaser from the common vendor is to take 

the benefit of a covenant from a later purchaser is by using words such as ‘….and as a 

separate covenant with the owners of any part of the X Estate whenever they purchased 

from the Vendor…’ – but even where words of express covenant are not used, it may 

well be possible to imply words of covenant. Thus taking the very common examples 

given above: 

 

(1) ‘the purchaser covenants with the vendor,[AND] the owner or owners for the time being 

of the X  estate’.  

It may be possible, depending on the surrounding circumstances, to construe the 

phrase as including the critical ‘and’ that we have inserted above. This will particularly 

be the case where (as is also common) the vendor expressly, in the conveyance, 

disavows the existence of a building scheme. This might tend to show that the vendor 

was happy to allow mutual enforceability of covenants but did not, itself, want the 

burden of being saddled with a building scheme that might restrict the common 

vendor’s own room for manoeuvre when selling off plots 
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(2)  ‘the Purchaser hereby covenants with the [Common Vendor] for the benefit of the X 

Estate and every part thereof and to the intent that the covenant shall be enforceable 

by the owner or owners for the time being of the said Estate or any part thereof’. 

This wording is perhaps even more hopeful. Owners ‘for the time being’ means those 

owning from time to time and might well, as a matter of construction, include those 

who have acquired from the common owner before the relevant conveyance. 24 

58. There are of course limitations on the use of s.56(1): 

 

(1) The covenant must purport to be made with the party seeking to enforce or its 

predecessor in title as a matter of construction of the conveyance (see above). It is not 

enough to show merely that it would be beneficial for that party to be able to enforce. 

(2) The party seeking to enforce must show that the covenant was made with an existing 

and identifiable non-party at the time the covenant was entered into. S.56(1) will not 

assist an (unidentifiable) future owner at the time the covenant was made. 

 

59.  Each case will of course turn often on its own factual matrix, in terms of what the parties 

may have meant when using the types of formulae of words indicated above and the many 

variations thereto. Once again, cracking the code in this context perhaps means no more 

than paying close attention to the precise, operative words of the conveyance (or the lack 

of them, as was the case in Bath Rugby).  

 

 
 
24 See Re Ecclesiastical Commissioners for England’s Conveyance [1936] 1 Ch 430 and, Forster v Elvet Colliery (above) 
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Challenging Orthodoxy I: Rights to light – do right to build deeds 

bind successors in title? 

Sir Paul Morgan 

 

Introduction 

1. The first two talks in this session explore the difference between a contract that does not create 

an interest in land (“a simple contract”) and one which does.  

2. Whether a contract creates an interest in land is fundamental to the issue as to whether the 

benefit and burden of the interest are transmissible to successors in title of the original parties. 

3. With a simple contract, even if the subject matter of the contract is land and even if a successor 

in title of the land knows of the existence of the contract, the burden of the contract does not 

pass to the successor.25 

4. As to the benefit of a simple contract, whether a third party can take the benefit of the contract 

depends on the law as to privity of contracts, the Contracts (Rights of Third Parties) Act 1999 and 

the assignability of the benefit of the contract. 

5. If it is said that a contract creates an interest in land, it ought to be possible to identify the interest 

in land in question. Does a right to build deed create an easement or a covenant which is 

restrictive of the user of land, both of which are interests in land? Does a contract to maintain a 

fence create an easement or is it a positive covenant (i.e. not a restrictive covenant) which does 

not create an interest in land? 

 

Right to build deeds 

6. The question posed in the title to the first talk refers to “right to build deeds”. So the first matter 

which needs to be explained is: what do I mean by a right to build deed? 

 

 
 
25 The other contracting party may have a remedy in tort against the successor if the predecessor has committed a breach 

of contract by transferring the land to the successor and the successor has induced that breach. 
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7. A right to build deed is, typically, a deed entered into between persons having their respective 

interests in adjoining pieces of land. Typically, on one of the pieces of land is an existing building 

with windows which in fact enjoy the passage of light over the adjoining land. The owner of the 

land with the existing building then entered into a deed with the owner of the adjoining land 

which contained provisions as to the enjoyment of that light. 

8. The right to build deed may contain various provisions. It may say that the light is enjoyed with 

the consent or agreement of the owner of the adjoining land. It may say that the owner of the 

land with the existing building grants to the owner of the adjoining land the right to build on the 

adjoining land notwithstanding that the exercise of the right to build will interfere with the 

enjoyment of light to the existing building.26 

9. As will be seen, it has been held that if the owner of the land with the existing building grants to 

the adjoining owner a right to build on the adjoining land in this way then such a grant is 

construed as carrying with it the consent or agreement of the adjoining owner to the continued 

enjoyment of light by the owner of the land with the existing building but only up until such time 

as the adjoining owner exercises the right to build and interferes with the enjoyment of such 

light. 

 
The acquisition of a right of light by prescription 

10. The question posed in the title to the talk arises, in particular, in the context of claims to the 

acquisition of a right of light pursuant to section 3 of the Prescription Act 1832 (“PA 1832”). A 

similar question arises in the context of claims to the acquisition of a right of light by prescription 

based on the doctrine of lost modern grant.   

 

 
 
26 Some early cases contained more elaborate provisions. For example, in Smith v Colbourne [1914] 2 Ch 533, the agreement 

contained a covenant by the freehold owner of the building to remove the windows in certain events and permitted the 

adjoining owner to enter on the land with the building to remove the windows if the owner of the building did not do so. 

It was held that the covenant was a positive covenant which was not binding on a successor of the covenantor and that the 

right of the adjoining owner to enter was a licence which was also not binding on a successor of the licensor. The court 

went on to say that if the right was not a licence it was void for perpetuity but that ruling would have to be reviewed in the 

light of the Perpetuities and Accumulations Act 1964 and the Perpetuities and Accumulations Act 2009. 
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11. I will briefly remind you of the differences between prescription under section 3 of PA 1832 and 

prescription based on lost modern grant. 

12. Section 3 PA 1832 provides: 

a. “When the access and use of light to and for any dwelling house, workshop, or other building 

shall have been actually enjoyed therewith for the full period of twenty years without 

interruption, the right thereto shall be deemed absolute and indefeasible, any local usage or 

custom to the contrary notwithstanding, unless it shall appear that the same was enjoyed by 

some consent or agreement expressly made or given for that purpose by deed or writing.” 

13. In brief summary, the acquisition of a right of light by prescription based on lost modern grant 

depends on its being shown that the light was enjoyed as of right for a period of twenty years.  

14. Section 3 PA 1832 operates in a different way from the doctrine of lost modern grant in relation 

to the acquisition of a right of light. One difference is that the 20-year period referred to in 

section 3 must be next before the bringing of the action in which the right to light is asserted27 

whereas the 20-year period for lost modern grant can be a continuous period of 20 years some 

time before the matter is disputed.  

15. More fundamentally, with lost modern grant, the enjoyment of light must have been “as of 

right”,28 which is a general requirement for the law of prescription. However, section 3 PA 1832 

does not require the enjoyment of light to have been “as of right”; it is enough that the 

requirements of the section are complied with. In consequence, an oral permission to the 

enjoyment of light is treated differently for the two modes of prescription. With lost modern 

grant, if the light is enjoyed pursuant to an oral permission, then the enjoyment is precario29 and 

does not give rise to the acquisition of a right. With section 3 PA 1832, the enjoyment of light 

gives rise to the acquisition of a right to light unless the enjoyment is pursuant to a consent or 

 

 
 
27 Prescription Act 1832, s.4. 

28 Which means “as if of right”: R (Beresford) v Sunderland City Council [2004] 1 AC at [72]. 

29 I.e. with permission. 
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agreement made or given by deed or writing and so an oral permission does not prevent the 

acquisition of a right to light.30 

16. In this talk, I will focus on the wording of section 3 PA 1832 although most of what I say can also 

apply to prescription based on lost modern grant. Although the title to the talk refers to right to 

build deeds, it is necessary to understand how section 3 PA 1832 (and in a similar way, lost 

modern grant) deals with the enjoyment of light by consent or agreement. 

17. In the remainder of this talk, for the sake of convenience, I will refer to the land which has in fact 

enjoyed the passage of light as the dominant tenement and I will refer to the land over which 

the light has passed as the servient tenement, even though, in the case of a dispute as to whether 

a right of light exists, the question remains to be decided whether there is an easement and 

whether there is a relationship of dominance and servience.  

 

Consent or agreement 

18. Section 3 PA 1832 refers to “consent or agreement”. There may be a difference between a 

“consent” and an “agreement”. A “consent” can be given unilaterally by the person giving the 

consent.31 I will consider later whether a consent given unilaterally can be rejected by the person 

to whom it is offered or given. An “agreement” is an accord to which there are two or more 

parties. 

 

Expressly made or given for that purpose 

19. There is no requirement in section 3 PA 1832 that the consent or agreement which is relied upon 

expressly refers to light. The phrase “expressly made or given for that purpose” can be satisfied 

by an express provision in the relevant document which, on its true construction according to 

normal principles, has the effect of rendering the enjoyment of light permissive or consensual, 

 

 
 
30 It should be noted that the difference between an oral permission and a written permission is also relevant to the 

different operation of the 30-year period and the 60-year period referred to in section 1 PA 1832 and the 20-year period 

and the 40-year period referred to in section 2 PA 1832.  

31 Bewley v Atkinson (1879) 13 Ch. D. 283 at 298, per Thesiger LJ. 
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or capable of being terminated or interfered with by the adjoining owner and is therefore 

inconsistent with the enjoyment becoming absolute and indefeasible after 20 years.32 

20. It appears that while there must be an express provision which can be relied upon, that provision 

need not be an express grant of consent; it will suffice if the express provision carried with it an 

implied grant of consent. This is shown by the cases where there was an express grant of a right 

to build. Those cases hold that if the owner of the building with windows, which enjoy light 

passing over adjoining land, grants to the adjoining owner a right to build on the adjoining land, 

notwithstanding any interference with the passage of light to the windows, then the express 

grant of the right to build carries with it the implication that the owner of the building is enjoying 

the light with the consent of the adjoining owner until the time comes when the adjoining owner 

exercises the right to build and interferes with the passage of light. 

 

By deed or writing 

21. Section 3 PA 1832 refers to “deed or writing” but because a “deed” is within the wider wording 

of “writing” all that needs to be shown is that the consent or agreement is made or given in 

writing.33 The requirement of writing is so that the issue of whether there was permission for the 

enjoyment of light should not depend on parol evidence.34 

 

No need for a signature 

22. Although section 3 requires the consent or agreement to be given or made by writing, it does 

not expressly require that the writing be signed by either the person giving the consent or the 

person to whom the consent is given. In Bewley v Atkinson,35 the consent or agreement took the 

 

 
 
32 RHJ Ltd v FT Patten (Holdings) Ltd [2008] Ch 341, considering Willoughby v Eckstein [1937] Ch 167 and distinguishing 

Ruscoe v Grounsell (1903) 89 L.T. 426 where, on unusual facts, the court was not able to conclude that the purpose of an 

inscription on a stone tablet was to deal with the enjoyment of light. 

33 Normally in the form of a document, but see Ruscoe v Grounsell (above) which considered an inscription on a stone 

tablet. 

34 Bewley v Atkinson (1879) 13 Ch. D. 283 at 293, per James LJ; Hyman v Van den Bergh [1907] 2 Ch 516 at 531. 

35 (1879) 13 Ch. D. 283. 
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form of an acknowledgement by the dominant owner that he enjoyed the light with the consent 

of the servient owner. The acknowledgement was signed by the dominant owner and was not 

signed by the servient owner. The court rejected the submission that the written consent or 

agreement had to be signed by the person giving the consent. 

 

By whom given? 

23. There has not been much consideration of the question: by whom must the consent be given? If 

a person is in a position to interfere with the enjoyment of the light and that person then 

consents to the enjoyment, it can readily be said the enjoyment of light is “by … consent” within 

section 3. Conversely, if a person is not in a position to interfere with the enjoyment of the light 

can a purported “consent” from such a person produce the result that the light is enjoyed “by … 

consent”? What if the servient tenement is the subject of a lease and the freeholder of the 

servient tenement gives consent to the enjoyment of light by the dominant tenement but the 

lessee of the servient tenement is not a party to that consent and wishes to object to the 

enjoyment of light by the dominant tenement? Is the enjoyment of light “by consent” so that no 

right of light is acquired under section 3? Or is a right of light acquired against the lessee of the 

servient tenement but not against its freeholder? 

24. The question as to who can give the consent was considered in Paragon Finance plc v City of 

London Real Property Co Ltd.36 In that case, the freeholder had the benefit of a right of light over 

adjoining land. The freeholder granted a headlease and the headlessee granted an underlease 

of the dominant tenement. The headlease and the underlease granted to the headlessee and 

the underlessee respectively the right of light appurtenant to the dominant tenement but on 

terms that the right of light should not operate to prevent or restrict the development of any 

land not comprised in the headlease or underlease. It was held that this term only applied to 

other land owned by the freeholder of the dominant tenement and not to land owned by a third 

party. That was sufficient to enable the underlessee to assert a right of light against a third party 

which owned adjoining land. However, the underlessee also asserted that it had acquired a right 

of light by prescription under section 3 over the adjoining land. It was held that no such right had 

 

 
 
36 [2002] 1 P&CR 36. 
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been acquired by prescription because the light was enjoyed by the underlessee with the consent 

of the freeholder of the dominant tenement. 

 

What is not a consent? 

25. Certain provisions have been held not to amount to a consent to the enjoyment of light. 

26. In Mitchell v Cantrill, 37  a lease demised land and its appurtenances “except rights, if any, 

restricting the free use of any adjoining land … for building or other purposes, obstructive or 

otherwise”. It was held that this provision created an exception from the grant but was not a 

consent or agreement within section 3. The result was that the enjoyment of light after the grant 

of the lease was not pursuant to the grant of a right of light and, being enjoyed without a consent 

within section 3, it gave rise to the acquisition of a right of light by virtue of section 3.38 

27. In G&S Brough Ltd v Salvage Wharf Ltd,39 a dominant owner with a right of light acquired by 

prescription agreed not to enforce that right so as to prevent the construction of a particular 

development on adjoining land. That development was carried out. Later, the owner of the 

adjoining land wished to carry out a further development which would interfere with the 

enjoyment of light by the dominant tenement. The adjoining owner argued that the agreement 

not to enforce the right of light in relation to the first development meant that after that 

agreement the enjoyment of light was with the consent of the adjoining owner. The argument 

was rejected. The dominant owner had not abandoned its right of light but had merely agreed 

not to enforce it in relation to the first development. 

 

What is a consent for the purposes of section 3? 

28. There have been many cases where the particular wording of the document in question has been 

held to amount to a consent for the purposes of section 3. In principle, there ought to be no 

 

 
 
37 (1887) 37 Ch. D. 56. 

38 See also Hapgood v Martin & Son (1934) 51 TLR 82. 

39 [2010] Ch 11. 
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difficulty with this question. If the document sufficiently clearly states that the light in question 

is enjoyed with the consent of the servient owner, then that will suffice. 

29. However, there is one particular type of case which merits separate consideration. This is the 

type of case where the dominant owner states in writing that the servient owner is to have the 

right to build on the adjoining land. These cases will be referred to as “the right to build cases”. 

 

 

The right to build cases 

30. There has been a large number of right to build cases where the courts have considered whether 

the provision in question amounted to a consent or agreement for the purposes of section 3.40 

The precise effect of such provisions obviously depends upon their terms but, speaking generally, 

it has been held that where the dominant owner grants to the servient owner the right to build 

on the servient land, notwithstanding that such building will interfere with the light enjoyed by 

the building on the dominant tenement, then the grant of the right to build is taken to carry with 

it an implied consent to the dominant owner enjoying the light in the meantime. 

 

Successors in title 

31. It is now necessary to consider the position of successors in title in relation to the dominant 

and/or the servient tenement where there had been a consent or agreement to the enjoyment 

of light entered into by a predecessor in title. 

32. For the purposes of analysis, it will be helpful to deal separately with cases which involve the 

grant of a simple consent without more and then with the right to build cases. It will also be 

helpful to consider the position separately as to a change in the ownership of the dominant 

tenement and a change in the ownership of the servient tenement. 

 

 

 
 
40 The cases include: Haynes v King [1893] 3 Ch 439, Foster v Lyons & Co [1927] 1 Ch 219, Willoughby v Eckstein  [1937] Ch 

167, Blake and Lyons Ltd v Lewis Berger & Sons Ltd [1951] 2 TLR 605, Marlborough (West End) Ltd v Wilks Head & Eve 

unreported, 20 December 1996, Lightman J, Paragon Finance Ltd v City of London Real Property Co Ltd {2002] 1 P&CR 36, 

Midtown Ltd v City of London Real Property Co Ltd [2005] 1 EGLR 65 and RHJ Ltd v  Patten (Holdings) Ltd [2008] Ch 341.   
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Personal consents 

33. If the consent, on its true construction, is personal to a specific owner, then that consent will not 

continue to be operative when that owner transfers the relevant land to a successor. That is 

simply a consequence of the fact that the consent is personal. 

34. There is no example in the decided cases of a consent to the enjoyment of light being held to be 

personal to a specific owner. In two cases, the court rejected the argument that on its true 

construction, the consent was personal to a specific owner.41 

35. There is an example of a case concerning a right of way where the permission to use the way was 

personal to a specific owner.42 When that owner transferred title to the dominant tenement to 

a successor and the successor continued to use the way for a period of 20 years, the successor 

acquired a right of way by prescription because its use of the way for 20 years had not been with 

permission; the earlier permission to its predecessor had ceased to operate on the transfer of 

the dominant tenement. 

36. However, where a consent is personal to a specific owner and ceases to operate on a transfer by 

that owner to a successor, it might be appropriate on the particular facts of the case to hold that, 

after the transfer, the current owners of the dominant and servient tenements conducted 

themselves in a way whereby it would be right to imply from their words and/or conduct that 

they had entered into a fresh consent.43 

 

Simple consents which are not personal: a successor in title in relation to the dominant land 

37. The type of case being considered here is where the servient owner gives a simple consent, 

without more, to the dominant owner to enjoy the light passing over the servient tenement and, 

on its true construction, the consent is expressed to operate for the benefit of the original 

dominant owner and its successors in title. 

 

 
 
41 Bewley v Atkinson CGIS (1879) 13 Ch. D. 283, City Plaza Shares td v Britel Fund Trustees Ltd [2012] EWHC 1594 (Ch). 

42 London Tara Hotel Ltd v Kensington Close Hotel Ltd [2012] 2 All ER 554. 

43 In London Tara Hotel Ltd v Kensington Close Hotel Ltd [2012] 2 All ER 554, it was held that it was not possible to imply a 

new licence from the words or conduct in that case. 
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38. There are authorities which deal with this type of case. The authorities proceed on the basis that 

if the servient owner gives a consent for the benefit of the dominant owner and its successors in 

title, the consent continues to operate for the benefit of a successor in title to the dominant 

tenement. There does not seem to be a rule similar to the rule as to privity of contract to the 

effect that a person who is not a party to a contract is normally not able to take the benefit of 

the contract. However, the authorities all contemplate that even where the successor in title to 

the dominant tenement is able to enjoy the benefit of the consent, it is open to the successor to 

renounce that benefit whereupon the consent will cease to operate.44 If the successor continues 

to enjoy light passing over the servient tenement, having renounced the benefit of the original 

consent to the enjoyment of light, then such enjoyment can be relied upon for the purpose of 

prescription under section 3. 

39. None of the cases discuss the question whether it would make a difference if the successor in 

relation to the dominant tenement did not know of the existence of the consent. 

 

Simple consents which are not personal: a successor in title in relation to the servient land 

40. The type of case being considered here is where the servient owner gives a simple consent, 

without more, to the dominant owner to enjoy the light passing over the servient tenement and, 

on its true construction, the consent is expressed to be binding on the original servient owner 

and its successors in title. 

41. The question which arises is whether the consent continues to operate following the transfer of 

the servient tenement to a successor in title of the owner who originally gave the consent. There 

is no authority which deals directly with this type of case and the matter must be approached as 

one of principle. The relevant principles ought to be the general principles of land law which 

consider whether an arrangement entered into by a predecessor in title continues to be binding 

on a successor in title. However, it must be recognised that where the issue which arises is 

whether the dominant owner can claim a right of light and the servient owner is attempting to 

resist such a claim by relying on the argument that the servient owner consented to the 

 

 
 
44 Bewley v Atkinson (1879) 13 Ch. D. 283, Greenhalgh v Brindley [1901] 2 Ch 324, Smith v Colbourne [1914] 2 Ch 533. 
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enjoyment of light, it is the servient owner who is seeking to advance its case by positively 

arguing that it was bound by a consent given by its predecessor. 

42. A useful place to start is to consider what the situation would be if the consent related to the use 

of a way over the servient tenement rather than to the enjoyment of light. If the owner of the 

servient tenement consented to the dominant owner using the way and the owner of the 

servient tenement then sold the servient tenement, the clear legal answer would be that the 

consent, or the licence or the permission or however one describes it, would not be binding on 

the successor in title to the servient tenement.45 The same reasoning ought to apply to a case of 

a consent to the enjoyment of light. The consent or licence or permission would only be binding 

on the successor if it amounted to an interest in land in relation to the servient tenement. The 

simple consent being considered at this point in the discussion would not create an interest in 

the servient tenement. 

43. This prima facie position would be subject to the possibility that the words or conduct of the 

parties after the transfer of the servient tenement might support a finding that a new consent 

to the enjoyment of light ought to be implied from words or conduct. In Bewley v Atkinson,46 

there was a consent to the enjoyment of light. The consent was not personal to the original 

owners of the dominant and servient tenements. Thereafter, both the dominant and servient 

tenements changed hands. It was held on the facts, in particular because the dominant owner 

had made a payment for the consent until 18 years before the enjoyment of light was challenged, 

that the consent had continued to operate until that time so that the dominant owner could not 

show 20 years enjoyment of light without consent. 

 

The right to build cases and successors in title 

44. Having considered the position of successors in relation to a simple consent as to the enjoyment 

of light, the next question is whether the situation is different where the relevant consent is the 

implied correlative of a grant by the dominant owner of a right to build on the servient tenement. 

 

 
 
45 Ashburn Anstalt v Arnold [1989] Ch 1. 

46 (1879) 13 Ch D 283. 
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In this type of case, does the grant of a right to build change the analysis from that which was 

appropriate in the case of a simple consent to the enjoyment of light? 

45. The essential question is: does the right to build create an interest in land? If it did then, while 

that interest in land continues for the benefit of the servient owner, it would seem to follow that 

there would continue to be an implied consent by the servient owner to the dominant owner to 

the enjoyment of light. What, then, is the nature of the right to build in this type of case? In the 

right to build cases referred to earlier there are frequent references to the relevant provision 

creating “a right”. Further, it was not suggested in any of the earlier cases that the right to build 

was not binding on successors in title of the dominant owner or for the benefit of successors in 

title of the servient owner. 

46. As I said at the outset, if the right to build creates an interest in land it ought to be possible to 

identify what that interest is. 

 

Does the right to build create an easement? 

47. It has been suggested that the right to build creates an interest in land in the nature of an 

easement. The suggested easement would be an easement in favour of the land on which the 

building is permitted and binding on the land which hitherto had enjoyed the passage of light. 

This way of describing things means that the land which has the benefit of the right which is 

being discussed as a possible easement is the land which I have hitherto been calling the servient 

land because it was the land subject to the passage of light. Because of this reversal of the 

terminology, while one is considering whether the right to build is an easement, it is better to 

avoid the language of dominant and servient tenements altogether. It is not obvious what 

general descriptions of the land should be used instead but I will refer to, first, the land with the 

existing building and, secondly, the adjoining land on which building is permitted by the right to 

build. 

48. The argument in favour of the right to build creating an easement (at least in some cases) is 

greatly assisted by the authorities which hold that a right to carry out an activity on one’s own 
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land which would (in the absence of the right) be an actionable nuisance can be an easement.47 

Thus, in a case  where land already has the benefit of an existing right of light, it ought to be 

possible for the owner of that land to grant an easement to an adjoining owner to build on the 

adjoining land notwithstanding the fact that such building would otherwise create an actionable 

nuisance by interfering with the right of light. I do not think that the grant of a right to build 

would be void at common law for perpetuity because the right would take effect immediately 

and would not be a future easement.48  

49. If the right to build does create an easement, then it would seem that it could be relied upon to 

carry with it the usual implied consent to the enjoyment of light and that would prevent the 

owner of the building which enjoys the light from acquiring a right of light by prescription under 

section 3. Changes in the ownership of either parcel of land would not matter because the 

benefit of the easement in favour of the adjoining land with the right to build would pass to 

successors in title to that land and the burden of the easement (i.e. the right to build) would pass 

to successors in title to the building which enjoyed the light. 

50. Indeed, if the right to build created an easement, then the owner of the land with the benefit of 

the right to build could simply exercise that right without having to enquire whether the owner 

of the land which enjoyed the light had a pre-existing right of light or had acquired a right of light 

by prescription under section 3 because any such right of light would be subject to the express 

grant of the right to build (provided that any conditions as to the exercise of the right to build 

were complied with). It might only be relevant to ask if the existence of the right to build 

prevented the acquisition of a right of light by prescription where the owner of the land with the 

right to build wanted to go beyond the express right to build and to assert that there was no right 

of light in existence with which a development would interfere. 

51. So far, so good. However, the above analysis may not work where the land which benefits from 

the receipt of light does not yet have a right of light, perhaps because the light has not yet been 

 

 
 
47 Elliottson v Feetham (1835) 132 ER 53, Crump v Lambert (1867) LR 3 Eq 409 at 413, Sturges v Bridgman (1879) 11 Ch D 

852 and Lawrence v Fen Tigers Ltd [2014] AC 822 at [28]-[46]; Gale on Easements, 21st ed. paras. 4-176 – 4-180. 

48 The common law as to perpetuity in relation to easements was considered in Regency Villas Title Ltd v Diamond Resorts 

(Europe) Ltd [2019] AC 553 and, in any case, the common law was altered by the Perpetuities and Accumulations Act 1964 

and the Perpetuities and Accumulations Act 2009. 
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enjoyed for a 20-year period and so a right has not yet been acquired by prescription. In such a 

case, if the owner of the adjoining land wished to build on that land and to interfere with the 

enjoyment of light, then that owner would not commit a nuisance. A grant of a right to build on 

the adjoining land at that stage would not be a right to commit a nuisance but would be a 

purported right to do something which the owner of the adjoining land has already got an 

absolute right to do. So, at that stage, it is hard to say that the grant of a right to build would be 

an easement.  

52. It might be argued that the grant of a right to build is really a right to build at a future date, 

possibly at a time when the grantor of the right would have acquired a right of light and so the 

grant could be a grant of a right to commit a nuisance in the future. The difficulty with that 

reasoning is that the grant of a right to build is taken to carry with it the implication that the 

grantee of the right to build is consenting to the enjoyment of light for the purposes of section 3 

PA 1832 (and, similarly, for the purposes of the doctrine of lost modern grant). It follows that the 

effect of a grant of a right to build is that, thereafter, the light will be enjoyed with the consent 

of the adjoining owner and the building which enjoys the light will never acquire a right of light 

by prescription and so the adjoining owner will always be free to build without committing a 

nuisance. So it is hard to say that the grant of a right to build is a right to commit a nuisance at 

any time in the future. 

53. This reasoning means that the grant of a (purported) right to build at a time when the grantor 

does not have a right of light is not a right to commit a nuisance and so is not an easement of 

that kind. It has been said that the categories of easements are not closed.49 Conversely, it has 

been said that the courts should not be too ready to analyse a contractual provision as creating 

a property right the benefit and burden of which will be transmissible to successors in title of the 

original parties.50 At present, there must be serious doubt as to whether a right to build is a right 

 

 
 
49 Ward v Kirkland [1967] Ch 194 at 222 and see Dowty Bolton Paul Ltd v Wolverhampton Corp (No. 2) [1976] Ch 13 at 23. 

50 It has been said the law is reluctant “to recognise new forms of burdens on property conferring more than contractual 

rights”: London & Blenheim Ltd v Ladbroke Ltd [1994] 1 WLR31 at 37G-H. Further, in Smith v Colbourne [1914] 2 Ch 533, 

the court was ready to apply conventional land law principles to hold that two provisions in a right to build deed (a positive 

covenant to remove the windows and a right to enter to remove the windows) did not create interests in land and did not 

bind a successor in title of the owner of the building with the windows. 
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in the nature of an easement if, at the time of the grant of the right, the grantor does not have a 

right of light and the grantee of the right has a pre-existing right to build. 

54. It might be possible to overcome this problem in a future right of light deed which does two 

things, first, an express grant to the owner of the land with the building of a right of light and, 

secondly, as a qualification of that right of light, a grant of a right to build on the adjoining land 

notwithstanding any interference with the right of light. In such a case, the grant of the right to 

build would be a grant of a right to commit what would otherwise be a nuisance and such a right 

can be an easement. 

 

Does the right to build create a covenant? 

55. As an alternative to the analysis that the right to build is a right in the nature of an easement, it 

has been suggested that the right to build involves a restriction of some kind on the land with 

the enjoyment of light and the restriction is in the nature of a covenant. This suggestion derives 

some support from CGIS City Plaza Shares Ltd v Britel Fund Trustees Ltd.51 Care needs to be taken 

as to what that case decided. It concerned a right to build where the issue was whether the right 

was personal to the original grantor of the right to build so that the right was not binding on its 

successors in title. The issue was treated as one of construction of the relevant grant and the 

judge held that, as a matter of construction, the right was not restricted to a right binding on the 

original grantor. In the course of the judgment, the judge considered an argument that the right 

to build contained within it a covenant by the grantor that it would not assert that a right of light 

had arisen by prescription. The reason why that argument was put forward was, it was said, to 

enable the grantee of the right to build to rely on section 79 of the Law of Property Act 1925 with 

the result that the right would be construed as involving a covenant binding the successors in 

title of the original grantor. The judge was prepared to hold that the right to build did contain 

within it the covenant relied upon. However, the judge thought that the argument based on 

section 79 added little of substance to the underlying issue as to the true construction of the 

provision. There was no argument in that case as to how the benefit and burden of a right to 

build might pass to the successors in title of the original parties. Instead, it was assumed that the 

benefit and the burden did pass. 

 

 
 
51 [2012] EWHC 1594 (Ch). 
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56. As to CGIS, I very much doubt whether the grant of a right to build also contains a covenant by 

the grantor not to contend that the dominant tenement has acquired a right of light by 

prescription. A better analysis is that the grant of a right to build simply carries with it the usual 

negative obligation that the grantor is not to derogate from its grant. If the burden of the grant 

is not binding on a successor in title of the grantor, then the successor is equally not bound by a 

negative obligation not to derogate from the grant. 

57. Even if a conventional right to build were to be analysed as containing a negative covenant by 

the grantor not to assert that a right of light has arisen by prescription, there would be a separate 

question in the case of a freehold52 covenant as to whether the burden of such a covenant would 

be transmitted to a successor in title of the original covenantor. Under the rule in Tulk v 

Moxhay,53 the burden of some negative covenants do pass to a successor in title to the original 

covenantor but that rule only applies to a covenant which is restrictive of the user of land. There 

was no argument in CGIS as to whether the burden of the negative covenant in that case would 

pass under the rule in Tulk v Moxhay. There are authorities as to the scope of the rule in Tulk v 

Moxhay which hold that a covenant against alienation is not a covenant restrictive of the user of 

land.54 Similarly, it would seem that a negative covenant not to assert that a right of light had 

been acquired by prescription would not be a covenant within the rule in Tulk v Moxhay. 

 

The principle of benefit and burden 

58. In some cases where a right to build has been granted, there may be scope for another analysis. 

In some cases, the right to build is conferred as a part of a package of reciprocal rights and 

obligations. Such a situation might lend itself to an analysis based on the rule that he who takes 

 

 
 
52 What if the covenant (if it is one) is contained in a lease? There are many examples in the decided cases of a right to build 
being granted by a lessee to a lessor where the lessor can take advantage of the right to build in relation to adjoining land 
owned by the lessor. If it were held that the grant by a lessee of a right to build carries with it a negative covenant not to 
assert that a right of light has arisen by prescription, then the passing of the benefit and burden of such a covenant would 
not turn on the rule in Tulk v Moxhay but instead on section 141 of the Law of Property Act 1925 and whether the covenant 
touched and concerned the land (in relation to a tenancy granted before 1 January 1996) and on the Landlord and Tenant 
(Covenants) Act 1995 (in relation to a tenancy granted on or after 1 January 1996). In relation to the 1995 Act, the suggested 
covenant would be a tenant covenant so that the benefit and burden of the covenant would pass under section 3 of that 
Act. 
53 (1848) 2 Ph. 774. 

54 University of East London v Barking & Dagenham LBC [2005] Ch 354 at [28], Crestfort Ltd v Tesco Stores Ltd [2005] L&TR 

20 at [59]. 
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the benefit must take the burden.55 It is difficult to discuss such an analysis in the abstract 

without a concrete example. However, it should be remembered that the rule as to benefit and 

burden is subject to two limitations: first, the condition of discharging the burden must be 

relevant to the exercise of the rights that enable the benefit to be obtained and, secondly, the 

successor must have the opportunity to choose whether to take or renounce the benefit and 

thereby escape the burden. 

 

Registration of the right 

59. If the grant of a right to build is capable of creating an interest in land, the benefit and burden of 

which is capable of passing to successors in title of the original parties, then questions arise as to 

how such an interest is to be protected by registration and how it might be overridden if not so 

protected. The form of protection will depend on the analysis which is appropriate to support 

the conclusion that the right to build creates an interest in land. 

60. If the right to build is an easement and the land of the grantor of the right is registered land, then 

the grant of the easement is a disposition which must be substantively registered.56 The grant of 

an easement will not take effect at law until substantively registered. If the grant is not 

substantively registered, it can still take effect in equity and an agreed or unilateral notice could 

be entered in respect of the equitable easement. If the land which is subject to the easement is 

not registered land, then the grant of the easement creates a legal easement which binds a 

successor in title of that land without the need for registration. 

61. If the right to build contains within it a freehold covenant which is restrictive of the user of land 

so that the burden can pass under the rule in Tulk v Moxhay (contrary to the view expressed 

above), then the restrictive covenant should be protected by the entry of an agreed or unilateral 

notice (in the case of registered land) or a class D(ii) land charge in the case of unregistered land. 

A restrictive covenant contained in a lease does not require to be protected by registration.57 

 

 
 
55 See Rhone v Stephens [1994] 2 AC 310. 

56 Land Registration Act 2002, section 27(4), schedule 2 para. 7; Gale on Easements, 21st ed. Para. 5-22. 

57 Land Charges Act 1972, section 2(5) and Land Registration Act 2002, section 33(c). 
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Challenging Orthodoxy I: The conundrum of the fencing easement 

Joanne Wicks QC 

 

Can you grant your neighbour the right to require you, and your successors in title, to keep up the 

fence or hedge between your properties? According to three Court of Appeal cases in the 1960s and 

1970s, you can. The textbooks will tell you that this form of obligation is known as a “fencing 

easement” but is often referred to as a “quasi-easement” or “spurious easement”58. 

We all know what a covenant to maintain a boundary feature looks like. Smith (owner of Blackacre) 

promises Jones (owner of Whiteacre) that Smith and his successors in title will erect, and forever 

after maintain, a fence along a particular boundary. This may be shown with T marks on the 

conveyance or transfer plan. But the burden of a covenant to fence cannot run to successors in title, 

so the promise is only good as between the parties to it. If Smith sells Blackacre to Thomas and 

Thomas lets the fence fall into disrepair, Jones will have to sue Smith. Smith in turn will sue Thomas 

on the indemnity covenant that Thomas gave him when Blackacre was sold. And if Patel, a successor 

in title to Whiteacre, wants to enforce the covenant, she will have to take the benefit of it from Jones 

by assignment.  The more times the properties have been transferred, the greater the chance of the 

chain of obligations breaking down and the covenant being ineffective. 

A fencing easement, apparently, is not like that. If Smith grants Jones a fencing easement, Patel can 

sue Thomas to require him to keep up the fence simply because they are the owners of Whiteacre 

and Blackacre respectively.   

So, like an easement – except not. Because it is a fundamental principle of the law of easements that 

the servient owner cannot be required to expend money or do anything active in relation to the right 

granted: this is the “passivity principle”. If Smith grants Jones a real easement, like a right of way, 

Smith is not required to incur expenditure, for example, on making up the roadway or resurfacing it. 

Instead Jones, as the dominant owner, has the right to go onto Smith’s land for that purpose. It is an 

essential requirement of an easement that the servient owner has undertaken no legal obligation to 

manage, maintain or repair any structures or chattels to be used in exercise of the easement, this 

requirement being “imposed to prevent land being burdened to an extent contrary to the public 

 

 
 
58 Megarry and Wade, The Law of Real Property, 9th edn 29-024; Gale on Easements 21st edn 1-98 – 1-106 
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interest”59. If a fencing easement was really an easement, the dominant owner would have the right 

to go onto the servient land in order to plant a hedge or prune it, but at their own cost. Instead a 

fencing easement places a positive obligation on the servient owner to spend money complying with 

their obligation.  

The passivity principle is an aspect of the principle that easements must “be capable of forming the 

subject-matter of a grant”60. So we have got to a place where something which is not capable of 

being the subject-matter of a grant (because, contrary to the public interest, it requires the servient 

owner to do something positive), can nevertheless be the subject of a grant, by Smith to Jones. How 

has this happened? And what would such a grant look like? How would it differ in its language from 

the common or garden fencing covenant discussed above? I am going to suggest that a wrong turn 

has been taken.  

To understand fencing easements, you have to go back in history a very long way. In pre-industrial 

Britain, the question of who had responsibility for keeping a boundary feature stock-proof was an 

important one. If my neighbour’s cattle got onto my property and trampled my crops, this could be 

disastrous. And if my sheep strayed onto my neighbour’s property, they might fall down a ditch and 

break a leg, or I could become liable to pay damages to my neighbour for the tort of cattle trespass. 

Both my neighbour and I therefore had a strong interest in fencing our own animals in and keeping 

each others’ animals out, but it was inefficient for us both to plant a hedge or erect a fence or wall 

at the boundary line between our properties. It made a lot of sense for one of us to take responsibility 

for ensuring that the fence, wall or hedge, whoever it belonged to, was stock-proof. So it is 

unsurprising that at an early stage the law developed various ways (other than statute and covenant) 

of imposing an obligation on a landowner to fence the boundary of their land.  

One was custom. Custom is a form of local law, applicable to a particular area of the country. For 

example, the inhabitants of a particular parish might have the right to use a path to get to the local 

church or to use a field for dancing around the maypole. Customary rights differ from easements in 

that they are exercisable by all who come within the custom, independently of ownership of any 

land. They are also different from public rights in that they are exercisable by members of a particular 

 

 
 
59 Regency Villas Title Ltd v Diamond Resorts (Europe) Ltd [2018] UKSC 57, [2019] AC 553 at [69] 

60 Regency Villas, above, at [58] 
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local community, rather than by the public as a whole61. Fencing obligations can arise where it is the 

custom of a particular place that everyone has to keep their own fences in good condition and will 

be liable to their neighbours if they do not. Customary rights must be ancient (i.e. date back to before 

1189, the beginning of legal memory)62 but they do not depend on the notion that there has been 

any grant of the right at some time in the past: indeed it is not possible to grant an easement in 

favour of a fluctuating body of persons such as the inhabitants of a particular village63.  

A second form of fencing obligation arose from the enclosure of common land. As Scarman LJ 

explained in Egerton v Harding64: 

“When, as he often did, the lord of the manor allowed a freeholder or copyholder to enclose a piece 

of land, thereby effectually destroying common rights over the land enclosed, he almost invariably 

required that the land enclosed be fenced against the common, thus relieving himself and the 

commoners of the duty of keeping their cattle off the enclosed land over which they had enjoyed 

common rights prior to the enclosure.” 

In these cases, the original grant of the land by the lord of the manor was subject to a condition, 

namely that the owner would maintain the fence which divided it from the common. Even if the 

remaining common land was subsequently enclosed, the obligation survived65. Since it is highly likely 

that the records of the conditional grant will have been lost over the centuries, the evidence for it 

will usually be that the relevant owner and their predecessors have, time out of mind, treated 

themselves as subject to an obligation to fence against the common.   

Historically, a third way in which fencing obligations arose was through the writ de curia claudenda. 

This gave Jones the right to sue Smith to require him to enclose open land “which he ought and useth 

 

 
 
61 Megarry and Wade, above, 26-049 – 26-050 

62 “A custom must be certain, reasonable in itself, commencing from time immemorial, and continued without interruption”: 

Mercer v Denne [1904] 2 Ch 534 at 551-552. As with prescriptive rights, an ancient origin may be presumed from evidence 

of long enjoyment, where there is no proof of later origin.  

63 Lockwood v Wood (1844) 6 QB 50 at 64-65 

64 [1975] 1 QB 62 at 69C 

65 See Barber v Whiteley (1865) 29 JP 678, 34 LJQB 212 
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to enclose”. The action was only available to a plaintiff who held a freehold, as against the occupier 

of land adjoining it. It is this writ which is the source of the fencing easement. 

The writ de curia claudenda was very ancient indeed. I have seen a case of 1321 which mentions it. 

And that is important, I would argue, for understanding where things have gone wrong in the modern 

law. Because the action on the writ predated the development of the law of prescription as we now 

understand it. In the modern law, prescription is based on the idea that long user is evidence of a 

grant of rights which is no longer available. At common law the grant is taken to have been made 

before 1189; later came the idea of “lost modern grant” - that the long user is evidence of a grant 

made at some time since 1189, but which has been lost. But at the time the writ de curia claudenda 

was developed, this was not the case. To a medieval lawyer, immemorial user was of itself a source 

of property rights66. To a person in 1321, therefore, there would have been nothing odd about the 

idea that the writ de curia claudenda was available in a case where Smith and his predecessors had, 

for as long as anyone could remember, taken upon themselves the responsibility of fencing the 

boundary between Blackacre and Whiteacre, without the need to contemplate the possibility that 

this duty arose from an express grant.   

This kind of obligation to maintain a boundary feature survived the abolition of the writ de curia 

claudenda by s.36 of the Real Property Limitation Act 1836 and continued to be described as arising 

by prescription 67 . The problem, though, is that tying the obligation to the law of prescription 

introduced the concept of a lost grant which had not been part of the legal landscape when the cause 

of action was originally developed. It implicitly suggested that the fencing obligation arising from the 

writ de curia claudenda was something which is capable of being granted by the owner of Blackacre 

to the owner of Whiteacre in such a way as to impose an obligation, not just on the owner of 

Blackacre personally, but on the land and on those who succeed to his or her title to it.  

This species of fencing obligation began to look increasingly anomalous as the modern law of 

easements and covenants developed in the 19th century, since it fitted into neither. By 1868, if not 

 

 
 
66 Holdsworth, A History of English Law Vol III pages 166-171; Simpson, A History of the Land Law, 2nd edn. pages 109-111 

67 See e.g. Lawrence v Jenkins (1873) LR 8 QB 274 
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before, Gale was calling it a “spurious” easement68. Once the decisions in Haywood v Brunswick 

Permanent Benefit Building Society69 and Austerberry v Corporation of Oldham70 finally determined 

that the burden of a positive covenant could not run to successors in title at law or in equity, it could 

not be analysed as a covenant71.   

Fencing easements were considered by the Court of Appeal three times in relatively quick succession 

in the middle of the 20th Century.  

First came Jones v Price72. Two Welsh farmers fell out over sheep and cattle crossing through gaps in 

the hedge between their farms and each sued the other for the tort of cattle trespass. The question 

arose as to whether the defendant had the right to require the plaintiff to maintain part of the 

boundary hedge. At first instance the judge concluded that he did, on the basis of an agreement 

made more than 50 years earlier between the parties’ predecessors in title, which had been acted 

upon on a number of occasions. The Court of Appeal held that proof of such an agreement would 

not suffice, since the burden of it did not run with the plaintiff’s land. All three members of the court 

held that the evidence did not establish any obligation arising by prescription. There was discussion 

of, but no consensus on, the question as to whether a fencing obligation could arise by express grant 

or pursuant to the doctrine of lost modern grant. Willmer LJ did not address the question of an 

express grant directly and (confusingly) used the language of lost modern grant when referring to 

fencing obligations arising as a condition of enclosure.  Diplock LJ recognised that if a fencing 

easement could arise by prescription then, in theory, it should be capable of being created by 

covenant or grant, but left open the question of an express grant, saying he found it difficult to 

envisage what form any grant would take. Winn LJ thought that any submission of lost modern grant 

 

 
 
68 In Lawrence v Jenkins, above, the 4th edn of Gale was cited, using this language. The development of the law of easements 

during the 19th century, and the significance of Mr Gale’s book in this context, is discussed in Re Ellenborough Park [1956] 

1 Cj 131 at 161-163 

69 (1881) 8 QBD 403 

70 (1885) 29 Ch D 750 

71 See Diplock LJ in Jones v Price [1965] 2 QB 618 at 639G on the effect of Austerberry on the earlier fencing case of Boyle v 

Tamlin (1829) 6 B & C 329 

72 [1965] 2 QB 618 
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would founder on the basis that in substance such a grant would be a covenant: he considered only 

a duty independent of any contract or covenant and existing immemorially could possibly prevail.  

Next came Crow v Wood73. Property comprising a large sheep moor in Yorkshire and several adjoining 

farms had been for many years in common ownership. The farms were leased off, the lessees 

covenanting to keep their fences and walls in good repair. In 1951 Stable Holme Farm was sold off, 

together with the right to put sheep on the moor, which right was subsequently leased to the 

defendant. In 1956 and 1966 two other adjacent farms were sold to the plaintiff. The plaintiff did not 

keep up her walls and fences and the defendant’s sheep got in: she sued for cattle trespass. The 

defendant’s defence was that the plaintiff owed a duty to keep up her fences. He could not rely on 

a prescriptive right because the plaintiff’s property and Stable Holme Farm had been in common 

ownership until recently. He pleaded however that a duty to fence the plaintiff’s property arose by 

virtue of a grant pursuant to s.62 of the Law of Property Act 1925 when Stable Holme Farm was sold 

off in 1951.  

The county court judge found that there was a custom of the moor by which each of the farmers 

adjoining the moor was bound to keep up the fences and walls of his own farm and fence out the 

sheep from the moor. That should have been enough to decide the case: as I have explained above, 

fencing obligations may arise by custom. Unfortunately, however, the Court of Appeal thought that 

the plaintiff could not be liable to fence by virtue of a customary right, as a consequence of (as was 

later held) a misunderstanding an old authority, Bolus v Hinstorke74. They therefore went on to 

consider the defendant’s case under s.62. Denning LJ held: 

“It seems to me that it is now sufficiently established – or at any rate, if not established hitherto, we 

should now declare – that a right to have your neighbour keep up the fences is a right in the nature 

of an easement which is capable of being granted by law so as to run with the land and to be binding 

on successors. It is a right which lies in grant and is of such a nature that it can pass under section 62 

of the Law of Property Act 1925”. 

 

 

 
 
73 [1971] 1 QB 77 

74 (1670) 2 Keb 686. Referred to as Polus v Henstock by Diplock LJ in Jones v Price, who made the same mistake, as explained 

by Scarman LJ in Egerton v Harding, above, at 70C-71B 
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Edmund Davies LJ also held: 

“That a duty to fence against trespassers can be created by express or implied grant seems clear.” 

Megaw LJ agreed with both of his colleagues and in Churston Golf Club Ltd v Haddock75 it was held 

that it is part of the ratio of the Crow v Wood decision that a fencing easement can be created by 

grant under s.62. Since s.62 operates by way of reading words into a conveyance, it is a kind of 

express grant.  

The third case of the trio was Egerton v Harding76. Here, both plaintiff’s and defendant’s lands 

adjoined common land over which they enjoyed grazing rights. The defendant’s cattle strayed off 

the common onto the plaintiff’s land and the question was whether the plaintiff had an obligation 

to fence against the common or could sue the defendant for the damage caused. This case contains 

the most detailed analysis of the different sources of fencing obligation and the distinction between 

the private right derived from the writ de curia claudenda and rights arising by custom. In terms of 

the question with which this paper is concerned, it followed Crow v Wood in holding that a fencing 

obligation could arise by grant.  

This century, the fencing easement has been considered again by the CA in Churston Golf Club Ltd v 

Haddock. There was in that case lots of interesting argument about the origins and nature of the 

common law obligation. But in the end the court decided that the particular transfer it was 

construing created no more than a bog-standard fencing covenant, the burden of which was not 

binding on successors in title and so not a fencing easement at all.  

Anywhere south of the Supreme Court, it seems, the Crow v Wood position is firmly established: a 

fencing obligation, binding on successors in title, does not just arise from immemorial user but may 

be created by an express grant or pursuant to s.62. I would argue that this stems from two mistakes: 

first, a failure to understand that the fencing obligation in Crow v Wood had a sound basis in custom 

and secondly, a failure to properly interrogate the legal context in which the writ de curia claudenda 

was developed. We still await a case which tells us what on earth such a grant would actually look 

like when drafted and how it would need to differ from a fencing covenant so as to be able to run 

with the grantor’s land. The textbooks still tend to use the phrase “fencing easement” even though 

 

 
 
75 [2019] EWCA Civ 544, [2019] 4 WLR 60 at [21] 

76 [1975] 1 QB 62 
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everyone now agrees that it is not an easement, but rather a form of obligation on the servient owner 

which he or she comes under as an incident of their ownership of the servient land77. Whatever you 

call it, it seems that we have something in our law which can be the subject-matter of a grant even 

though it is not capable of being the subject-matter of a grant: perhaps “Schrödinger’s Easement” 

might be the most apt description.     

  

 

 
 
77 See Churston Golf Club Ltd v Haddock, above, at [10] 
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Challenging Orthodoxy I: Modifying easements 
Martin Hutchings QC 

 

1. Wouldn’t it be useful if we could modify easements? The Law Commission seems to think so. In 

its 2011 Report (No. 327: Making Land Work: Easements, Covenants and Profits a Prendre) it 

recommended ‘The extension of the jurisdiction of the Lands Chamber of the Upper Tribunal that 

will enable it to make orders modifying or discharging land obligations, and easements and 

profits created post-reform’. It noted that in Northern Ireland, Scotland and New Zealand there 

is such a jurisdiction. But the Report seems to have assumed that presently s.84(1) of the LPA 

1925 applies only to restrictive covenants. And it did not propose that the Tribunal’s powers be 

extended to existing easements. 

2. S.84(1) states: 

‘The Upper Tribunal shall…. have power…on the application of any person interested in any 

freehold land affected by any restriction arising under covenant or otherwise as to the user 

thereof…to discharge or modify…’. 

3. The first thing to notice about the Upper Tribunal’s power is that it is not limited to restrictions 

arising ‘under covenant’, contrary to what is perhaps commonly assumed. The words ‘or 

otherwise’ in s.84(1) may have been intended to capture restrictions imposed on land by certain 

Acts of Parliament (such as those referred to in s.84(11) imposed under the Air Navigation Act 

1929 or the Civil Aviation Act 1982). But the words ‘or otherwise’ are arguably very wide and do 

not limit the s.84(1) jurisdiction to land restrictions imposed only by covenant or statute. Had 

the drafters intended to limit the jurisdiction to land covenants and specific statutory restrictions 

only, the Act (it can be argued) would have made this clearer. Indeed, the Tribunal has in fact 

expressed doubts as to whether the words ‘or otherwise’ do refer to statutory restrictions at all 

(see Elaen & Co’s Application (1963)). Furthermore, if the words ‘or otherwise’ do refer to any 

statutory restrictions then this would encompass restrictive conditions contained in a planning 

permission – which seems very unlikely.   

4. The words ‘or otherwise’ can hardly be said to be mere surplusage, because this would be 

inconsistent with ordinary principles relating to the interpretation of statutes. The assumption 

must be that the words were included for a reason. 
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5. There is therefore a sound argument for giving the words ‘or otherwise’ a wide interpretation 

and certainly for not limiting the words to statutory restrictions only.  

6. Logically, the next question is whether an easement can be categorised as ‘freehold land’? 

7. An easement is an ‘incorporeal hereditament’. The land law textbooks tell us as much: e.g. 

Megarry & Wade (9th edition 2019, para 30.001) – ‘The list of incorporeal hereditaments is a 

varied one and, as well as easements and profits, it includes several anomalous interests’. 

Megarry & Wade also point out: ‘In modern times the attempt to distinguish  rights which are 

merely appurtenances has been abandoned, and easements and profits are now classed together 

as incorporeal hereditaments. This is convenient as they have many common points and both 

should fall within the definition of land. Logically no doubt, restrictive covenants should also be 

included…’ (para 26-001); and see Gale: Easements (21st edition 2020, at 1-01).  

8. An easement can surely properly be considered to be ‘freehold land’. Very arguably, ‘any person 

interested in any freehold land’ as referred to in s.84(1) must include anyone interested in (i.e. 

benefiting from) an easement, because s.201(1) of the LPA 1925 states: 

‘(1) The provisions of this Act relating to freehold land apply to manors, ….perpetual rentcharges 

and other incorporeal hereditaments…’. This is consistent with s.1(2)(a) of the Act which makes 

expressly clear that an easement is capable of subsisting at law ‘for an interest equivalent to an 

estate in fee simple absolute in possession or a term of years absolute.’ 

9. Furthermore, an easement is truly incorporeal, in that in at least one specific case (in relation to 

profits) it can even exist independently of any other land (viz Hanbury v Jenkins [1901] (a right of 

way was found to exist as appurtenant to a profit)). It would seem therefore that at least some 

easement rights do not even have to be appurtenant to land.  

10. There are old decisions which support the idea that a right of way, in particular, is land.  Thus in 

Jones v Watts (1890) albeit in relation to an Act preceding the 1925 Act (the Vendor and 

Purchaser Act 1875) the Court of Appeal held that: ‘….the statute [i.e. the V&P Act 1875] defines 

“land” as including “hereditaments”, and a right of way is certainly a hereditament…’ per Cotton 

LJ. 

11. Easements are often expressly limited so that their use is consistent with a user restriction 

imposed on the dominant tenement in the same instrument that grants the easement, for the 

benefit of adjoining land. For example, a transfer of a parcel of land may limit by covenant the 

sold land to use as a single private dwellinghouse only, and grant an express easement of way 

over adjoining land ‘for the permitted uses of the dominant tenement only’. In this example, it 
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is surely arguable that the right of way is itself ‘[1] freehold land [2] affected by a restriction’ 

within the meaning of s.84(1). Why then, is a person who benefits from such an easement not ‘a 

person interested in freehold land affected by a restriction’, particularly bearing in mind that the 

restriction does not have to appear in the covenant itself.  

12. No doubt there is a clear counter-argument to the effect that the LPA 1925 does in fact draw a 

distinction between rights appurtenant to corporeal hereditaments and rights which are not (see 

for example s.205(1)(ix) which provides that ‘Land’ for the purposes of the Act ‘includes a 

manor…and a rent and other incorporeal hereditaments, and an easement, right, privilege or 

benefit in, over, or derived from land…’ which suggests that the drafters were treating easements 

as appurtenant rights in a separate category, distinct from those incorporeal hereditaments 

which can exist as separate entities and are truly ‘incorporeal’). If this is right, it could then be 

argued that a restriction on the exercise of an easement of way is not a restriction ‘affecting’ the 

dominant tenement as such, but is, instead, one affecting the easement. Logically, it could 

therefore then be said that a restriction on an easement is not within s.84(1) because it is the 

easement that is affected, not the dominant land.  

13. But on the other hand, why should the apparently different definition of an ‘incorporeal 

hereditament’ in s.201(1) of the LPA 1925 prevail over that in s.205(1) when one is construing 

s.84(1)?  If an easement is an incorporeal hereditament within the meaning of s.201(1), surely it 

is highly arguable that s.84(1) should apply to it.  

14. The textbooks are somewhat equivocal on the point. For example, Preston & Newsom: Restrictive 

Covenants (11th edition, 2020) states at para. 11-012: ‘The expression [‘or otherwise’] plainly 

includes implied covenants, schemes of mutual restrictions, and possibly also restrictions on 

easements and other incorporeal hereditaments…’.  But the authors later suggest: ‘It therefore 

seems that persons interested in, for example, a right of way which is affected by a restriction 

may make an application under s.84 in respect of the restriction, even if the restriction does not 

directly restrict the property to which the right of way is appurtenant.’ (para. 11-013).  

15. Scamell and Gasztowicz: Land Covenants (2nd edition, 2018) (para 16.23) are more hesitant: ‘It 

seems unlikely ….. that restrictions contained within an easement would be held to be within the 

ambit of s.84(1)’.   

16. But even if the counter-argument in paragraph 12 above has merit, let us consider the example 

of a property, which has only one means of access, and which enjoys a right of way over servient 
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land for those purposes which is expressly limited to use of the dominant land as a single private 

dwellinghouse.  

17. Even if the distinction between ‘incorporeal hereditaments’ and ‘easements’ is correct in this 

context, nevertheless the true practical effect of the restriction is that the property can only be 

used as a single private dwellinghouse. Whilst therefore in this case, the easement is directly 

‘affected’ by the restriction, surely it is also the case that the dominant land is indirectly affected 

by the restriction on the right of way – because the restriction’s practical effect is that the land 

can only be used as a single private dwellinghouse – even if the accompanying restrictive 

covenant is modified. Thus the restriction affects the exercise of the easement, but it also affects 

the use of the land. Why does the restrictive ‘affect’ in s.84(1) have to be direct, rather than 

indirect? 

18. I am not aware of any authority on the above points. The afore-mentioned leading textbooks do 

not refer to any. 

19. Greenwich Healthcare NHS Trust v London and Quadrant Housing Trust [1998] concerned the 

realignment of a right of way. Lightman J noted that, “there is (unfortunately) no statutory 

equivalent in case of easements to the jurisdiction vested by statute in the Lands Tribunal in case 

of restrictive covenants to modify the covenant to enable servient land to be put to a proper use”. 

But this appears to have been assumed, without the Judge hearing argument. In Hotchkin v 

McDonald [2004] the CA (per Mummery LJ) stated, also without apparently hearing argument 

on the point that ‘He [Counsel for the Appellant] pointed out, rightly, that the Lands Tribunal has 

no power to vary an easement as such…’. But I am not aware of the point ever actually being 

argued directly in  any court of record. 

20. However, in any event, even if the argument made in paragraphs 1-13 above is found to be 

unsound, Hotchkin v McDonald shows that the Tribunal, in a modification application relating to 

a restrictive covenant can, as a matter of fact, modify easements as a process of construction of 

the instrument  limiting the use of a right of way, where that use is tied to the restrictive covenant 

that the Tribunal has agreed to modify. 

21. Similarly, in O’Byrne’s Application [2018] a 2001 transfer contained a restrictive covenant limiting 

use of the burdened land for any purposes other than us as a single private dwellinghouse and 

for agricultural and forestry purposes (‘the permitted uses’). A right of way over the transferor’s 

land contained in the  transfer (and which provided the only means of access to the public 

highway) was limited to use for the ‘permitted uses’ only, of the dominant land. The applicants 
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wished to convert two barns on the burdened land for use as a further dwellinghouse and applied 

to the Upper Tribunal. The Tribunal, relying on the reasoning in Hotchkin found that, as a matter 

of construction of the transfer, the right of way was to be interpreted such that, in the event of 

a successful future modification application, the right of way was similarly modified to allow for 

the expanded use of the dominant land which the modification of the covenant would in future 

permit. The Tribunal Judge said that when the parties agreed in 2001 to limit the use of the way 

to permitted uses only, they would have been aware of the s.84(1) jurisdiction in relation to the 

accompanying restrictive covenant and so would have understood (if asked at the time) that 

‘permitted uses’ would include any use of the dominant land that was later permitted by a 

successful modification application. 

22. So it seems, following Hotchkin and O’Byrne that the Courts and the Tribunal will in fact ‘modify’ 

some easements by a process of construction of the instrument which limits their use -  at least 

where that use is tied to a restrictive covenant which is being or has been, modified by the 

Tribunal. 

23. However, the question is why the Courts and Tribunals feel the need to adopt  such a 

construction of the relevant instrument,  rather than  simply focussing on the words of s.84(1). 

For reasons suggested above the section very arguably gives the Tribunal the power of 

modification/discharge in any event – irrespective of the arguably somewhat tortuous 

construction argument employed in the above two cases. Furthermore the Hotchkin line of 

authority still leaves open the question of whether a restriction on an easement which is not 

linked to a restrictive covenant in relation to the dominant land could still be capable of 

modification or discharge because it falls squarely within the words of s.84(1). Surely the Courts 

will have to grapple with the latter argument one day.  
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Challenging Orthodoxy II: The 1995 Act party is over  

Jonathan Seitler QC 

 

1. The mischief of the Act:  

1.1. The purpose of the Act is reflected in its long title –  

“An Act to make provision for persons bound by covenants of a tenancy to be released from 

such covenants on the assignment of the tenancy …”; 

1.2. In Avonridge v Mashru [2006] 1 EGLR 15, Lord Nicholls said (at paragraphs 10 and 11):  

“One of the principal mischiefs the Act was intended to remedy was that, as the law stood, 

the original tenant of a lease remained liable for performance of the tenant's covenants 

throughout the entire duration of the lease. A tenant might part with his lease and many 

years later find himself liable for substantial amounts of unpaid rent, perhaps much increased 

under rent review provisions, and for the cost of making good extensive dilapidations…This 

was considered unfair. This potential liability was not widely understood by tenants, and it 

could lead to hardship…”;  

1.3. Law Commission Report in 1988 (No. 174). The Law Commission concluded in respect of 

guarantors that:  

“4.54 Most of the people now named in leases as guarantors for the tenant actually assume 

liabilities which make them principal debtors, with obligations independent of those of the 

party whose covenants they are said to guarantee. They have rights of reimbursement 

against their principals, but they will not, as a matter of law, be released from their 

obligations merely because the principal is released. To permit such guarantors, or more 

strictly indemnifiers, to remain liable when the tenant has been wholly released under our 

proposals, would undermine the thrust and purpose of those recommendations. We therefore 

go further. Whenever the liability of a tenant would be wholly cancelled under our 

recommendations, we recommend that liabilities which had been undertaken in parallel and 

are essentially to the same effect would also be terminated. …. 4.55 When a tenant is partially 

released from his obligations under our proposals, we recommend that a third party who has 

entered into a parallel obligation supporting the tenant’s liability be released to the same 

extent. This effect will be automatic, without the third party having to take any action.”. 
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2. The structure of the Act:  

2.1. Section 5(2)(a) provides that if the “tenant assigns the whole of the premises demised to 

him …. he is released from the tenant covenants of the tenancy …. as from the assignment 

….”;  

2.2. Section 24(2) is concerned with guarantors and provides that where  

“ (a) … by virtue of this Act a tenant is released from a tenant covenant of a tenancy and …. 

(b) immediately before the release another person is bound by a covenant of the tenancy 

imposing any liability or penalty in the event of a failure to comply with that tenant covenant 

…. then, as from the release of the tenant, that other person is released from the covenant 

mentioned in paragraph (b) to the same extent as the tenant is released from that tenant 

covenant ….”;  

2.3. Section 25 contains the anti-avoidance provisions. This does not descend to imagining every 

possible way in which the Act might be circumvented and then castigating that specific act 

of circumvention unlawful. It simply makes void anything – anything – with the purpose of 

circumvention:  

“(1) Any agreement relating to a tenancy, is void to the extent that (a) it would apart from 

this section have effect to exclude, modify or otherwise frustrate the operation of any 

provision of this Act, or (b) it provides for (i) the termination or surrender of the tenancy, or 

(ii) the imposition on the tenant of any penalty, disability or liability, in the event of the 

operation of any provision of this Act, or (c) it provides for any of the matters referred to in 

paragraph (b)(i) or (ii) and does so (whether expressly or otherwise) in connection with, or 

in consequence of, the operation of any provision of this Act.”;  

In Avonbridge, the House of Lords made reference to ‘far reaching’ provisions, describing 

section 25 as a “comprehensive anti-avoidance provision” in “wide terms” which is to be 

“interpreted generously”; 

2.4. Section 16 provides an exception to section 5: nothing in the Act precludes a tenant entering 

into an authorised guarantee agreement, under which the tenant guarantees its assignee’s 

(but only its assignee’s) compliance with its covenants while such assignee remains the 

tenant.  
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2.5. In Wallis Fashion Group v CGU (2001) 81 P&CR 28 Neuberger J at paragraph 21 said that” 

  

“The 1995 Act represents a sea change in the law …. It does not merely represent a sea 

change in what had been common practice, but in what a landlord can lawfully require, both 

in terms of what is to be included in the lease initially and what he can demand on an 

assignment” 

3. The cases under the Act:  

3.1. Release:  

3.1.1. T1 must be released from the ‘tenant covenants of the tenancy’ – section 5(2)(a) – 

when it assigns the premises;  

3.1.2. G1 must therefore be released when that tenant effects that assignment ‘to the same 

extent as the tenant is released from that tenant covenant’ – section 24(2) – so 

therefore the guarantor must be released from any ‘covenant falling to be complied 

with by the tenant’ – section 28(1); 

 
3.2. There are two exceptions:  



79 

 

 
 

 

a. The narrow one relating to an AGA and a guarantee of obligations under an AGA – the 

question of whether this is what existed was considered (on the facts) in Co-operative 

Group Food Ltd v A&A Shah Properties Ltd [2019] EWHC 91 (Ch);  

b. The wider one for when G1 has already been released and ‘comes back’ either to 

guarantee T3’s obligations or T1’s if the lease is assigned back from T2 to T1.  

3.3. Hence, in K/S Victoria Street v House of Fraser (Stores Management) Ltd [2012] Ch. 497, 

Lord Neuberger of Abbotsbury MR giving the judgment of the court, to which Etherton LJ 

and Thomas LJ had made substantial contributions, said at paragraph 37 that 

‘interpretation (i) – which prevailed – “would also appear to mean that the lease could not 

be assigned to the guarantor, even where both tenant and guarantor wanted it”.  

3.4. Followed in EMI Group Limited v O & H Q1 Limited [2016] EWHC 529 (Ch).  

EMI guaranteed HMV UK Ltd's lease and then when HMV went into administration took an 

assignment of the lease.  

It was held that a tenant is precluded from assigning a lease to its guarantor and an 

agreement that sought to effect such an arrangement would be void.  

The whole purpose of the LTCA 1995 was to prevent the re-assumption or renewal of 

liabilities either on a tenant or guarantor.  

As a result, if a tenant and its guarantor were each liable for the tenant’s covenants under 

a lease then the guarantor could not, as a result of assignment of the lease to it, re-assume 

those same liabilities as the tenant. 

It’s not much of a release if G1 comes back immediately as T2 or G2 - in practical terms 

there is therefore no release as the guarantor immediately re-assumes liabilities. This 

frustrates the operation of the Act and is therefore void under section 25(1).  

The Judge, Amanda Tipples QC (as she then was) observed “the fact that such a conclusion 

is unattractively limiting and commercially unrealistic is neither here nor there”. 

 

4. The curtain on this show is drawing closed: 

4.1. Sir Paul Morgan’s rescue mission:  
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4.1.1. Section 3 of the Act:  

3.  (1)  The benefit and burden of all landlord and tenant covenants of a tenancy— 

(a) shall be annexed and incident to the whole, and to each and every part, of the 

premises demised by the tenancy and of the reversion in them, and 

(b) shall in accordance with this section pass on an assignment of the whole or any 

part of those premises or of the reversion in them. 

(2) Where the assignment is by the tenant under the tenancy, then as from the 

assignment the assignee — 

(a) becomes bound by the tenant covenants of the tenancy except to the extent 

that— 

(i) immediately before the assignment they did not bind the assignor, or 

(ii) they fall to be complied with in relation to any demised premises not 

comprised in the assignment; and  

(b) becomes entitled to the benefit of the landlord covenants of the tenancy except 

to the extent that they fall to be complied with in relation to such premises.   

(3)  Where the assignment is by the landlord under the tenancy, then as from the 

assignment the assignee— 

(a) becomes bound by the landlord covenants of the tenancy except to the extent 

that— 

(i) immediately before the assignment they did not bind the assignor, or 

(ii) they fall to be complied with in relation to any demised premises not 

comprised in the assignment; and  

(b) becomes entitled to the benefit of the tenant covenants of the tenancy except to 

the extent that they fall to be complied with in relation to any such premises. 

(4)  …..  

(5) ….. 

(6) Nothing in this section shall operate— 
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(a) in the case of a covenant which (in whatever terms) is expressed to be personal 

to any person, to make the covenant enforceable by or (as the case may be) 

against any other person; or 

(b) to make a covenant enforceable against any person if, apart from this section, it 

would not be enforceable against him by reason of its not having been registered 

under the Land Registration 1925 c. 21. Act 1925 or the Land Charges Act 1972. 

1972 c. 61. 

(7) To the extent that there remains in force any rule of law by virtue of which the burden 

of a covenant whose subject matter is not in existence at the time when it is made 

does not run with the land affected unless the covenantor covenants on behalf of 

himself and his assigns, that rule of law is hereby abolished in relation to tenancies. 

4.1.2. The rescue mission involves saying that T1 can assign to G1 without frustrating the 

operation of the Act within the meaning of section 25(1) because section 3(2)(a) 

actually requires G1 (as it does any assignee) to become liable on the tenant 

covenants;  

4.1.3. The theory then is that the release of the tenant effected by section 5(2)(a) of the 1995 

Act and the imposition of the burden of the tenant covenants by section 3(2)(a) are 

consecutive events and that therefore the anti-avoidance provisions in section 25(1) 

do not need to be engaged as a release has occurred before the burden is (re-) 

imposed;  

4.1.4. The arguments against:   

a. By reason of the 12th and 13th words of section 3(2) of the Act, the assignee becomes 

bound by the tenant covenants ‘as from’ the assignment; 

b. By reason of the fourth and third from last words in section 5(2) of the Act, the 

release of the tenant also only occurs ‘as from’ the assignment;  

c. Under section 24(2) of the Act, G1 must also be released to the same extent as the 

tenant ‘as from’ the release of the tenant; 

d. The use of those same words – ‘as from’ - in each of those three sections in the same 

way, each time, means that the same time must be being referred to: the 

assignment. One assignment, one moment, one release of T1 and one release of G1 

to the same extent. There is no room in that wording for any aspect to occur before 
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any other aspect. Everything is ‘as from’ the same single moment of assignment. 

There is no scintilla; 

e. This is not an arid point based on a careful reading of the Act. It goes to the essence 

of the statutory purpose. The purpose of the Act is to release T1 and G1 at the end 

of T1’s term. That is a public policy objective. In order to ensure that it happens, T1 

and G1 must be released at the same time. If they are not and if G1 is imposed with 

liability a scintilla later, what sort of release is that? One with no commercial reality 

at all. Anything which gets in the way of that is void because it frustrates section 

24(2), the release of G1 to the same extent as the release of T1. G1 will not have 

been released in any meaningful way;   

f. And it is no answer to this reading of the Act to say that when G1 becomes T2, it 

does that with a different ‘hat’ and that qua G1 it has been released. The statutory 

purpose is release (which must be genuine and meaningful) - a period during which 

one entity wears no hat at all;   

g. And if the rescue mission is right, the Act is basically a dead letter: 

i. If the release from the tenant covenants by section 5(2)(a) can be followed by 

the all but immediate imposition of the tenant covenants by reason of section 

3(2)(a), on the basis of their being a scintilla temporis, there is a simple way to 

defeat the Act: in effect it self-combusts; 

ii. Landlords would insert into new leases provisions permitted by LTA 1927 

s.19(1A) that on any assignment of the tenancy, such assignment shall only be 

to the “new tenant” (T2) together with, as joint tenants, the assigning tenant 

(T1) and any guarantor of the assigning tenant (G1), all with joint and several 

liability. Landlords, in other words, could say to tenants, ‘of course you, tenant, 

can assign away, but only if you and your guarantor join in with joint and several 

liability with such assignee all as my tenants’;  

iii. That will be the end of the Act, given its purposes. It would then be permissible 

for T1 to assign the tenancy to T1 and T2 as co-tenants.  Or, indeed for T1 to be 

required to assign the tenancy to T1, G1 and T2 as co-tenants with G2 acting as 

guarantor.  And then for T1, G1 and T2 to assign the tenancy to T1, G1, T2, G2 

and T3 as co-tenants with G3 acting as guarantor. And then for T1, G1, T2, G2 
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and T3 to assign the tenancy to T1, G1, T2, G2, T3, G3 and T4 as co-tenants. And 

so on;  

iv. If that is all ok, the Act would be frustrated. In such a way, the landlord could 

ensure that none of its tenants or their guarantors were ever released from the 

burden of the tenant covenants under the tenancy. Yet the whole point of the 

Act and the policy behind it, is to ensure that assigning tenants (and their 

guarantors) are, after the end of T1’s term, no longer under obligations in 

relation to the tenancy and the demised premises;  

v. If consequences of the Act are unpalatable, it is for Parliament, not the Courts, 

to rein in the scope of the Act by amendment; Anyway:  

vi. In Avonridge, the House of Lords made reference to ‘far reaching’ provisions, 

describing section 25 as a “comprehensive anti-avoidance provision” in “wide 

terms” which is to be “interpreted generously”; 

vii. In Wallis Fashion Group v CGU (2001) 81 P&CR 28 Neuberger J at paragraph 21 

said that “The 1995 Act represents a sea change in the law …. It does not merely 

represent a sea change in what had been common practice, but in what a 

landlord can lawfully require, both in terms of what is to be included in the lease 

initially and what he can demand on an assignment”;  

viii. Uncommerciality has always been evident and acknowledged. In Avonridge v 

Mashru [2006] 1 EGLR 15, Lord Nicholls said that Avonridge’s position (which the 

House of Lords found to be correct in law) was “not overburdened with merit. 

Indeed, on their face the transactions have the appearance of a scam”. In Good 

Harvest Newey J remarked that “if the Act is to be construed as [Counsel for the 

guarantor] suggests [as Newey J construed it] … it will be capable of operating 

in ways that look arbitrary …..”.  

 
4.2. EMI Group Ltd. v. The Prudential Assurance Co. Ltd. [2020] EWHC 2061.  

4.2.1. The lease contained a condition that, before such assignment, the tenant had to 

enter into an authorised guarantee agreement (AGA), guaranteeing the assignee's 

obligations under the lease, and the claimant, EMI, was obliged to guarantee the AGA 

(GAGA);  
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4.2.2. The issue was the liability of that guarantor which arose because the lease under 

which EMI covenanted to indemnify the landlord against any failure of the "principal" 

to pay rent or service charges "while the principal is bound by the tenant covenants". 

EMI said the word "while" offends against s.16(4) as it leaves EMI open to liability if 

the lease was reassigned back to the tenant at a future date; 

4.2.3. Held: It was unlikely that the parties had contemplated a position where the lease 

was assigned back at some future time to a tenant. The definitions of assignor and 

assignee in the lease clearly contemplated a single assignment being in the parties' 

contemplation at any one time. Therefore, in context, "while" was clearly intended to 

mean a single period when the tenant was bound by the covenants of the lease and 

did not contemplate a future and unlikely assignment back to that tenant.  

4.2.4. PTA was refused by Nugee LJ on a different basis. 
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Challenging Orthodoxy II: Are negotiating damages available for 
breach of keep open covenants in leases? 

John McGhee QC 

The success of shopping centres often depends on the “anchor tenant”, that is the occupier (often a 

department store) of the largest unit in the centre which draws in customers who then also shop in 

other units in the centre.  The importance of anchor tenants to landlords has led to the introduction 

in anchor tenant leases of “keep open” covenants, which, unlike the usual negative user covenant, 

contain a positive obligation on the tenant to trade during ordinary opening hours.   

Where the shopping centre loses business and the anchor tenant closes its store in breach of 

covenant, the question arises as to the remedies available to the landlord.  In England and Wales,78 

unlike in Scotland,79 it will not obtain a mandatory injunction requiring the tenant to keep the store 

open.  It will be entitled to claim damages for any loss it suffers but in practice it may have difficulty 

in proving any loss at all.  In the short term at least the other tenants in the centre may continue 

trading.  Even if they do not there will be no immediate impact on the rent to which the landlord is 

entitled.  There might be an effect on the market rent or on the yield but without knowing for how 

long the anchor tenant will cease trading and the effect of this on the popularity of the centre it may 

be very difficult for a valuer to quantify any adverse effect on the landlord’s reversionary interest.   

The Supreme Court decision in One Step (Support) Ltd v Morris-Garner80 suggests that a different 

approach to damages may be possible, that is an award of “negotiating damages” calculated as the 

sum which reasonable persons in the position of the landlord and of the tenant would have agreed 

that the tenant would pay for the release of the keep open covenant.   Assume say that in closing 

the store the anchor tenant expects to save £100,000 a year in staff costs, heating and lighting for 

the remaining three year term of the lease, a total of £300,000.  The landlord might seek negotiating 

 

 
 
78 Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd [1998] AC 1 

79 Highland and Universal Properties Ltd v Safeway Properties Ltd [2000] SC 297 

80 [2018] UKSC 20 
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damages of say one third or half of that on the basis that this is the sum it would reasonably have 

required in order to release the tenant from its obligation to keep the unit open.81   

So far as I am aware negotiating damages have never been awarded for breach of a keep open 

covenant.  They were however awarded for breach of a tenant’s alienation covenant in Crestfort Ltd 

v Tesco Stores Ltd82 and for breach of a landlord’s covenant for quiet enjoyment in Lunn Poly Ltd v 

Liverpool & Lancashire Properties Ltd83 but since both cases predated Morris-Garner it is unclear 

whether they would be decided in the same manner today.     

In Morris-Garner Lord Reed made it clear that negotiating damages were not available in every case 

but only in three limited categories.84  The first is where a claimant’s corporeal rights are infringed 

or in cases of patent infringement and breaches of other intellectual property rights.  That category 

clearly has no application here.  The second category is where damages are awarded in lieu of an 

injunction or specific performance.  But the award of negotiating damages is not automatically 

available where specific relief is refused: “It is for the court to judge what method of quantification, 

in the circumstances of the case before it, will give a fair equivalent for what is lost by the refusal of 

an injunction.”85  The third category is where damages are awarded for breach of contract but only 

where “the claimant has in substance been deprived of a valuable asset, and his loss can therefore 

be measured by determining the economic value of the right in question, considered as an asset.”86  

The question that needs to be addressed is thus whether the second or third categories apply here. 

As to the second category, since damages are awarded under Lord Cairns’ Act87 the court must have 

jurisdiction to grant an injunction in order that its power to award damages in lieu thereof is 

 

 
 
81 See Amec Developments Ltd v Jury’s Hotel Management (UK) Ltd [2001] 1 EGLR 81 as to how the court approaches the 

carrying out of such a calculation.  In Tamares (Vincent Square) Ltd v Fairpoint Properties (Vincent Square) Ltd (No 2) [2007] 

EWHC 212 (Ch), a rights of light case, one third of the projected increased profit was awarded.     

82 [2005] EWHC 805 (Ch) 

83 [2006] EWCA Civ 430 

84 ibid at [95] 

85 ibid at [94(4)] 

86 ibid at [95(10)] 

87 now s50 Senior Courts Act 1981 
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engaged.88  In Pell Frischmann Engineering Ltd v Bow Valley Iran Ltd89 Lord Walker said that it was 

not necessary that there should in addition be any prospect, on the facts, of an injunction being 

granted.  Lord Reed (with whose judgment Baroness Hale, Lord Wilson and Lord Carnwath agreed) 

quoted this part of Lord Walker’s judgment with apparent approval.90  Lord Sumption however said91 

that Lord Walker’s statement was too wide.  He appeared to take the view that there must be at 

least some prospect of specific relief being awarded in order for negotiating damages to be available.  

Thus he said that negotiating damages would not be available “if an injunction was not available, for 

example because the covenant was not specifically enforceable or the claimant’s delay made it 

impossible”.     

On Lord Sumption’s view it may be therefore that negotiating damages would not be available for 

breach of a keep open covenant since there is no prospect of the court granting a mandatory 

injunction to enforce the covenant.  But where the reason that the court would not award injunctive 

relief is merely because of the difficulty of supervision where a business is required to be carried on92 

rather than because it would require relief being granted against third parties93 it is not easy to see 

why the refusal of specific relief should lead to the refusal of negotiating damages.  

However even if Lord Walker’s view prevails, negotiating damages are not awarded automatically in 

cases falling within the second category.  It is for the court to consider whether they are appropriate 

on the facts of the case before it.  Lord Reed gave no guidance as to how the court is to undertake 

this task and it is therefore not easy to predict one way or the other whether the court would regard 

it appropriate to award negotiating damages for breach of a keep open covenant in lieu of injunctive 

relief.   

 

 
 
88 Morris-Garner at [45] 

89 [2009] UKPC 45 at [48] 

90 Morris-Garner at [4] 

91 Morris-Garner at [113] 

92 Co-operative Insurance v Argyll Stores supra at 11 

93 as in Surrey County Council v Bredero Homes Ltd [1993] 1 WLR 1361 as explained in Jaggard v Sawyer [1995] 1 WLR 269 

at 289-290 
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Even if breach of a keep open covenant does not fall within the second category, reliance might be 

placed on the third category.  This would apply if the landlord’s right to the benefit of a keep open 

covenant is to be regarded as an “asset” so that if the tenant breaches the covenant then the landlord 

is to be regarded as having been deprived of that asset.  Any tenant covenant can in one sense be 

regarded as an asset in that the benefit of it passes to the successor of the landlord on the assignment 

of the reversion.   

It is unclear what precisely Lord Reed had in mind but it might be argued that there is a parallel with 

Wrotham Park Estate Co Ltd v Parkside Homes Ltd94 where negotiating damages were awarded for 

building in breach of a restrictive covenant.  In that case the original covenantee sold land to the 

original covenantor and imposed the covenant on the transfer.  Had it not imposed the covenant the 

price which it could have obtained for the land might have been higher.  The covenantee would have 

known this and would have realised that the release of the covenant was something which might be 

of value to the covenantor.  The ability to choose whether or not to release the covenant is something 

which might therefore be regarded as an asset belonging to the covenantee and its successors.  

Similarly where a landlord imposes a keep open covenant on a tenant in a lease this might be 

expected to reduce the rent which the landlord could otherwise obtain for the premises and 

accordingly it might be reasonable for the landlord to expect that it should be paid for the release of 

that covenant.  An argument advanced on this basis might well convince a court to award negotiating 

damages for breach of a keep open covenant.   

Accordingly there is some prospect of a court awarding negotiating damages for breach of a keep 

open covenant either on the basis of the second or third categories identified by Lord Reed in Morris-

Garner.  But it does not follow that negotiating damages would be awarded for every breach of a 

tenant’s covenant in a lease.  In particular it is doubtful whether they were correctly awarded in 

Crestfort Ltd v Tesco Stores Ltd for breach of an alienation covenant.  The covenant in question 

prevented assignment or underletting without the landlord’s consent, not to be unreasonably 

withheld and contained a number of pre-conditions, one of which had the effect of requiring any 

sublease to contain a full tenant’s repairing covenant.  The underlease was entered into without 

satisfying that condition.  It is easy to see why on the facts the court was satisfied that negotiating 

damages were appropriate given that the experts on both sides agreed that the tenant would have 

 

 
 
94 [1974] 1 WLR 798 
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agreed to pay the landlord a sum of money for the release of that condition.  However it can be well 

argued that the purpose of the pre-conditions was, as with the requirement that the landlord was 

not to be entitled reasonably to withhold its consent,95 merely to protect the landlord from harm to 

its reversionary interest, and not to enable it to exploit for value the release of those pre-conditions. 

  

 

 
 
95 cf. International Drilling Fluids Ltd v Louisville Investments (Uxbridge) Ltd [1986] Ch 513 
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Challenging Orthodoxy II: Landlord and tenant 

Mark Wonnacott QC 

 

If you are a contracts lawyer, you would probably call an option an irrevocable offer made for good 

consideration but that is only because there is nowhere else you can put it in the taxonomy of 

contract law and it does not really fit there. Who ever heard of a contractual `offer' that creates an 

equitable interest in land? Where is the `consideration' in a testamentary option? The difficulty 

caused Hoffmann J. to describe an option as `a unique type of contract which cannot properly be 

characterised as either an irrevocable offer or a conditional obligation': Spiro v. Glencrown Properties 

Ltd [1991] Ch 537, 544.  

The problem is caused by failing to distinguish between options to make contracts for unascertained 

goods in the future and options which are triggers for the vesting or divesting of ascertained 

property. They are different things. The first type, by its very nature, is just a contract. `If you do this, 

I promise to do that'. The second type creates an immediate conditional interest in the property 

itself. The effect is proprietary, not contractual. That is why options for the vesting or divesting of 

specific property were caught by the common law rule against perpetuities and it is why springing 

and shifting uses were valid. It is true that if such an option is exercised, some further act might be 

necessary to perfect the title of the option holder to the property, like the execution and delivery of 

a conveyance or the grant of a lease. But the land is encumbered with that obligation, as soon as the 

option is granted. It is not an executory promise. That is why if the land is transferred to a third party 

before the option is exercised, the transferee (who has not made any promise at all) is obliged to join 

in the conveyance or grant the lease afterwards. 

But if you do dogmatically treat the exercise of an option as part of the contractual law of offer and 

acceptance, it inevitably follows that there is nothing that can be done if the acceptance does not 

match the offer exactly, for anything else is a counter-offer, and whatever else equity can do, it 

cannot make a contract for the parties.  

As a result, for the last 40 years or so, landlords have consistently been relying on trivial non-

compliance with the conditions attached to tenants' break options, in order to defeat the exercise of 

those options. That was dramatically demonstrated by Siemens Hearing Instruments v. Friends Life 

([2014] L&TR 27) where the break option said that the acceptance notice `must be expressed to be 

given under section 24(2) of the Landlord and Tenant Act 1954.' The landlord defeated a purported 
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exercise of the option on the ground that the notice did not contain those words, even though (by 

then) they were substantively redundant and legally irrelevant. Lewison LJ said: 

65.  I do not accept that in the field of unilateral (or `if' contracts) there is any room for the 

notion of substantial compliance. As Diplock LJ said in United Dominions Trust the question 

is whether the relevant event has occurred. That question is to be answered `Yes' or `No'. It 

cannot be answered `Almost'. Either a purported exercise of an option satisfies both the 

formal and substantive provisions of the clause, or it does not. If it does not, then it is 

ineffective. In my judgment ours is such a case. I appreciate that that is a harsh result, but 

hard cases make bad law. 

Lord Diplock was, if anything, certainly a black-letter contracts lawyer and if an option is analysed in 

terms of a contractual offer and acceptance then the decision was undoubtedly right. A contract is 

not made by ̀ almost' accepting the offer, any more than a contract can still somehow be extant after 

it has been ended by acceptance of a repudiatory breach. 

The taxonomy of options in land law, however, is quite different, and conveyancers were dealing 

with options to vest or divest ascertained property long before anyone tried to squeeze them into 

any general theory of contract; indeed, before there was any law of contract to squeeze them into. 

To a conveyancer, an option to acquire an estate is a condition precedent to the vesting of that estate 

and an option to determine an estate is a condition subsequent for the defeasing of that estate: 

neither is any sort of ̀ offer' to enter into a new contract. Nobody would make the mistake of thinking 

that a landlord's option to determine a lease on breach (a forfeiture clause) involves some sort of 

offer to make a new contract. So why would anyone think that a tenant's option to break the lease 

somehow involves an offer to make a new contract? 

Now it is true that the common law has always required literal compliance with conditions to vest or 

divest estates, and they are interpreted the same way in equity.  

And it is also true that equity does not relieve a volunteer from non-compliance. So when, in the 

reign of Charles II, the 14 or 15 year old (nobody was sure of her age) Alice Knollis climbed up onto a 

wheel-barrow, and eloped over the garden wall with her lover, she lost her inheritance, which was 

conditional upon her marrying with the consent of at least two of her guardians, even though their 

consent was slightly surprisingly given afterwards. Similarly, in the Victorian period, a legacy was lost 

for non-performance of a condition that the legatee return from Melbourne to England, because his 

ship foundered on the homeward voyage, and he and everyone else on board drowned. Equity does 

not assist to vest property in volunteers, no matter how romantic or unfortunate. 
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But equity has always had power to relieve someone other than a volunteer against the 

consequences of non-compliance with a property condition, where that condition is a security for 

the payment of money. Equity, under its inherent jurisdiction, will allow a mortgagor to redeem late, 

after the date for foreclosure in the mortgage deed, and allow a purchaser of land to pay the 

purchase price late, after the completion date in the sale contract, which both involved relieving 

against the consequences of non-compliance with financial conditions precedent (`if you pay the 

money by this date, I will transfer the  property to you, otherwise not'). And it will grant a tenant 

relief from forfeiture for non-payment of rent, which involves relieving against the consequences of 

non-compliance with a financial condition subsequent (`I may determine the lease, if you do not pay 

the rent on time').  So it is hard to see in principle why equity should not relieve against non-

compliance with a financial condition in an option, where the condition is a security for payment of 

money too.  

There are, admittedly, two very old House of Lords decisions which deny that there is any general 

power to relieve against the consequences of non-compliance with a financial condition precedent, 

other than on redemption of a mortgage, and in United Scientific Holdings v. Burnley ([1978] AC 904, 

929) Lord Diplock said obiter that, in the absence of `any direct authority', he could not see why a 

break right would be treated any differently. But a break right is not a condition precedent for the 

vesting of an estate: it is a condition subsequent to divest it, and equity has always treated financial 

conditions subsequent differently. As Lord Nottingham, the father of equity, explained in Popham v. 

Bamfield (1682) 1 Vernon 79, 82-83: 

… precedent conditions must be literally performed; and this court will never vest an estate 

where by reason of a condition precedent it will not vest in law … But of conditions 

subsequent to divest an estate, there is it is otherwise; yet of subsequent conditions there is 

this difference to be observed (for against all conditions subsequent, this court cannot, nor 

ought to relieve), when the court can in any case compensate the party in damages for non-

precise performance of the condition, there it is just and equitable to relieve … 

Penal bonds took the form of a condition subsequent in respect of an obligation to pay a sum of 

money, and equity could grant relief against those.  Similarly, the jurisdiction to grant relief against 

forfeiture for non-payment of rent, is relief from a condition subsequent. It would be truly odd if 

equity could give a lease back to a tenant who had lost it because he had not paid the rent on time, 

but could not let the tenant get rid of it, for the same reason. 

A right of forfeiture and a tenant's break right are both conditions subsequent.  
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That routine general equitable power to relieve against non-compliance with conditions subsequent 

is confined to financial conditions by two decisions in the early nineteenth century: Bracewell v. 

Buckley (1811) 2 Price 210 and Hill v. Barclay (1811) 18 Ves Jun 56. That is why the general power to 

grant relief from forfeiture of leases for non-rental breaches is entirely statutory. So if it is going to 

be used to relieve tenants from the consequences of non-compliance with conditions in break 

notices, it can probably only be used routinely where the condition was a financial condition; usually 

failure to pay the rent. 

But in exceptional circumstances - unavoidable accident, fraud, surprise or `ignorance not wilful' - 

equity can relieve against the consequences of the failure to perform other conditions too, including 

even conditions precedent to the vesting of an estate, and order specific performance of the option, 

with compensation for any loss caused by the failure to perform the condition if appropriate. In 

Bateman v. Murray (1785) 1 Ridge PR 187, 201, Lord Thurlow said that whilst there was never power 

to help where a right of renewal had been lost through `gross laches or neglect', equity could relieve 

if the notice was not served in time as the result of `accident or misfortune,' and the power to do 

so  was exercised in Rawstorne v. Bentley (1793) 4 Bro CC 415, where the tenant, being bankrupt, 

had not exercised an option to renew a lease at a nominal rent before the old lease expired 

If we break options out of their modern contractual prison, cases like Siemens v. Friends Life might 

be decided differently. 
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