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Wilberforce Lisbon Conference: Gamechangers 

Snakes and Ladders: The ups and downs of estoppel (Workshop session – player instructions) 

Ben Faulkner and Francesca Mitchell 
 

1. The aim of the game is to bring a successful claim for an interest in land. 

2. Along the way the teams will encounter snakes and ladders that will help or hinder their claim as 

it progresses to court.  

How to Play: 

3. Players form teams (of up to 10 players). 

4. Each team has a dice.  

5. Each team starts the game with the following facts: 

5.1. Belinda owns land worth £2m, which comprises 2 residential plots. Her friend Arnie is an 

aspiring residential property developer. 

5.2. At dinner one night, Arnie tells Belinda how he is looking for a new home for him and his 

family, as their current landlord was looking to sell in due course. Belinda says “Well you 

should build some houses on my land then”. Arnie thinks this is a great idea, thanks 

Belinda for her generosity, and adds that project managing this build would really boost 

his profile. 

5.3. Over the next year Arnie builds 2 two-bed houses on the land. Belinda is kept informed of 

progress and pays for the building costs, which were about £1m. 

5.4. Once completed each plot was worth £2m, totalling £4m. 

5.5. Belinda then unexpectedly dies. 

5.6. Belinda’s executor (Edgar – B’s estranged husband) fell out with Arnie many years ago. 

Edgar denies Arnie is entitled to anything. What, if anything, is Arnie entitled to? 

6. There are 3 stages to the game. At each stage the teams roll their dice to reveal a new fact about 

Arnie’s claim. 

6.1. The first stage is about the representation or assurance for the purposes of Arnie’s claim 

in proprietary estoppel. 
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6.2. The second stage is about whether Arnie has relied on the representation to his 

detriment. 

6.3. The third stage concerns failed transfers and contracts. 

7. At each stage each team should discuss and decide whether their fact is a snake or a ladder, or 

maybe neither. You’ll see the other facts given to the other teams, so you can discuss whether 

your facts are more or less helpful than the others. After the second stage the teams should also 

consider what the remedies might be, in the light of the facts so far. 

8. At the conclusion of each stage, the teams will share their decision with the other teams and 

discuss which facts were snakes and which were ladders. 

9. Once all the stages are complete, each team can appraise their case and give its prospects of 

success overall.  

10. The team with the best claim wins. 
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Wilberforce Lisbon Conference: Gamechangers 

Snakes and Ladders: The ups and downs of estoppel (Workshop session – answer guide) 

Ben Faulkner and Francesca Mitchell 
 
 
Answers 
 

1. There are three core elements to proprietary estoppel, as described by Lord Walker in Thorner v 

Major [2009] UKHL 18 at [29]:  

“[…] most scholars agree that the doctrine is based on three main elements, although they 

express them in slightly different terms: a representation or assurance made to the claimant; 

reliance on it by the claimant; and detriment to the claimant in consequence of his 

(reasonable) reliance…” 

2. It will be necessary to establish each of these three core elements in order to found a claim in 

proprietary estoppel. However, these are only the skeleton elements of such a claim. As Lord 

Scott noted in Thorner v Major at [15] even if a claimant can successfully establish all three 

elements s/he might still fail to prove a claim in proprietary estoppel. There are a number of 

other considerations that may arise: all will depend on the facts of a particular case.   

3. Over the course of the game, each team will land upon facts pertaining to each core element, as 

well as on other factors that the courts have found to be influential in determining a claim in 

proprietary estoppel. We will look at each fact pattern to analyse how the courts have considered 

such claims and identify the snakes and ladders a litigator should be aware of when advancing or 

defending a claim in proprietary estoppel.  

4. The game will also consider whether estoppel by representation/convention can come to the 

rescue in certain situations. 

1. Representation/ Assurance 

5. Although it is generally said that to found an estoppel the representation must be ‘clear and 

unequivocal’, in Thorner v Major Lord Walker put the test for proprietary estoppel rather 

differently, preferring to say that the representation will be sufficient if it is “clear enough” to its 

particular recipient, even if it is not necessarily so to an objective outsider. As Lord Walker 

explained at [56]: “What amounts to sufficient clarity […] is hugely dependent on context.” 
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6. The case law demonstrates that a wide range of assurances have been capable of giving rise to a 

variety of interests and rights in land. The representation or assurance can be express or implied 

and can even be established through mere acquiescence and passivity.  

Snakes: 

7. After the dinner, Belinda calls Arnie, she apologizes for having drunk too much and asks if Arnie 

still thinks working for her on the development would be useful experience for him. Arnie 

replies that it will be fantastic experience, and thanks Belinda again for the opportunity. 

7.1. The representation must appear to have been intended to be taken seriously (Walton v 

Walton (unreported) 14 April 1994 Hoffman LJ at para 16). It is the appearance of serious 

intention that is relevant, as the representor’s true intention is irrelevant (Thorner at [3]). 

The fact that Belinda refers to having drunk too much suggests that if she did ‘promise’ 

Arnie a house, it was not something which would appear to have been intended to be 

taken seriously, or, put another way, it was not a promise which one might reasonably 

expect to be relied upon by Arnie.  

7.2. Further, Belinda’s recollection of the conversation appears to differ from Arnie’s (that 

Arnie wants to work for her on the development to gain some work experience). Whether 

Belinda is deliberately playing down the conversation, or rowing back from what she said, 

or not does not matter: what matters is the overall effect of the representations on Arnie.  

Taken together, it would be very difficult to establish that the representations were “clear 

enough” to found a claim in proprietary estoppel.   

8. After the dinner, Belinda calls Arnie and says “To reassure you, I’m still thinking about leaving 

you one of the plots if you develop the land for me.”  

8.1. There is a distinction between a statement of present intention and one which, reasonably 

understood, indicated that the maker of the statement was promising to do whatever was 

being stated (see for example, Thorner at [3] and [74]; Lloyd v Sutcliffe [2007] EWCA Civ 

153 at [38]). A statement of current or present intention is subject to change over time or 

circumstance.  

8.2. As such, it is unlikely to be sufficiently certain to be considered a representation for the 

purposes of proprietary estoppel. By saying “I’m still thinking about” it, the reasonable 

implication is that that any statement Belinda had made at dinner was a merely one of 

her current intention, and not something that could reasonably be taken as a sufficiently 
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clear statement of her intention to give Arnie a home. The “reassurance” Belinda says she 

is giving ends up being quite the opposite. 

9. After the dinner, Belinda calls Arnie and says “Just to be clear, I will leave you some land if you 

develop these residential plots for me”. Arnie knows that the only land Belinda owns is the 

development plot.  

9.1. Proprietary estoppel requires the claimant to prove that s/he will acquire a proprietary 

interest in specified property. As Lord Walker put it in Thorner v Major at [61]: 

“In my opinion it is a necessary element of proprietary estoppel that the assurances 

given to the claimant (expressly or impliedly, or, in standing-by cases, tacitly) should 

relate to identified property owned (or, perhaps, about to be owned) by the 

defendant.” 

9.2. Prior to the House of Lords’ decision in Thorner, there was a requirement that not only 

the property itself (in layman’s terms, the land or building in question), but also the 

interest in it be sufficiently identified.  In Taylors Fashions Ltd v Liverpool Victoria Trustees 

Co Ltd (Note) [1982] QB 133 Oliver J stated that the expectation created or encouraged 

by the representor must relate to “a certain interest in land” (see also the speech of Lord 

Kingsdown in Ramsden v Dyson (1866) LR 1 HL 129).  

9.3. In Cobbe v Yeoman’s Row Management Ltd [2008] UKHL 55 this requirement was analysed 

by reference to what the claimant expected to receive as a result of the representation 

made. Ultimately, the claimant’s expectation in Cobbe was fatal to his claim in proprietary 

estoppel, as Lord Scott explained at [20]: 

“The problem is that when he [the Claimant] made the planning application his 

expectation was, for proprietary estoppel purposes, the wrong sort of expectation. It 

was not an expectation that he would, if the planning application succeeded, become 

entitled to a certain interest in land. His expectation was that he and Mrs Lisle-

Mainwaring, or their respective legal advisers, would sit down and agree the 

outstanding contractual terms to be incorporated into the formal written agreement, 

which he justifiably believed would include the already agreed core financial terms, 

and that his purchase, and subsequently his development of the property, in 

accordance with that written agreement would follow. This is not, in my opinion, the 

sort of expectation of a certain interest in land that Oliver J in the Taylors Fashions 

case or Lord Kingsdown in Ramsden v Dyson had in mind.”  
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9.4. However, following Thorner it appears that the courts will not insist upon an expectation 

of a “certain interest in land” in terms of a specified legal interest. Instead, the court will 

distinguish between a mere hope and a more solid expectation (at [60]). If Arnie (like the 

claimant in Cobbe) only has a hope that a desirable future event will take place which may 

lead to him getting a house, that will be insufficient. What is required is that he reasonably 

expects to have a right or interest in land when the development is complete.  

9.5. When it comes to the property (and the nature of the interest in it) it just needs to be 

“clear enough” to be identified, not certain (Thorner at [26]; [56]). 

9.6. Applied to the present case: 

9.6.1. The risk is that Belinda’s statement that she will leave Arnie “some land” fails to 

identify any specific property.  

9.6.2. We’re told that Arnie knows that Belinda does not own any other plots of land. 

Even if this is correct, the property is unlikely to be sufficiently identified because 

Belinda could buy more land and / or have other property in mind (even if she 

does not presently own it). Indeed, proprietary estoppel itself can relate to 

property which is only acquired in the future, provided that that property is 

identified clearly. In such a case it is said that the estoppel is ‘fed’ when the 

representor later acquires the interest: Watson v Goldsborough [1986] 1 EGLR 

265. 

9.6.3. Further, as above, there is a distinction between a statement of present intention 

and a statement that the representor “definitely would do” whatever was being 

stated (Thorner at [3] and [74]; Lloyd v Sutcliffe [2007] EWCA Civ 153 at [38]). 

That’s because a statement of current or present intention is subject to change 

over time or circumstance. It might be said that Belinda speaking in vague terms 

about “some land” tends to suggest that this is a statement of present intention, 

rather than a settled commitment to give Arnie an identified home.  

9.6.4. If it were the case that this oblique statement were just one of a number of other 

statements or actions which, when taken together, made sufficiently clear that 

the property identified was one of the developed plots of land, then this one 

vague statement might not do any harm. 

9.6.5. If Belinda had made specific reference to the plot of land that Arnie was to 

develop, the fact that the state of the plot changed between the time she made 
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the statement and her death (i.e. the fact it was initially an undeveloped plot 

worth £2m and by the time of her death it comprised 2 residential properties and 

was worth £4m) would not be fatal to Arnie’s claim. In Thorner the farm in 

question had changed over time (parts of the land had been sold and additional 

parts bought), but it was found still to have been an identifiable property 

notwithstanding the changes. Instead, the House of Lords found that changes in 

the character or extent of the property in question would be relevant to the relief 

provided, but the change itself would not exclude a remedy being awarded.  

Ladders: 

10. After the dinner, Belinda calls Arnie and says “if you take on the development you can live in 

one of the plots for as long as you like.” 

10.1. Belinda’s statement that Arnie can “live in one of the plots for as long as [he] likes” may 

sound vague, but this type of language has previously been deemed to be a sufficient 

representation to establish proprietary estoppel.   

10.2. In Inwards v Baker [1965] 2 QB 29 a father induced his son to build a bungalow on his land 

(rather than finding a new plot elsewhere) and reassured him that he could ‘live there for 

as long as he liked’. The court held that this was a sufficient representation.  

10.3. However, in that instance, the representation had a direct bearing on the interest the son 

acquired, and the son was found to have a licence to occupy the bungalow for his lifetime. 

So Arnie might struggle to argue that his reasonable expectation of the representation 

was to receive a leasehold or freehold interest in the land that would become his new 

home. Instead a court would be much more likely to find that the representation created 

a reasonable expectation that Arnie would have a licence to occupy the new property. 

10.4. What will be more complicated though is establishing the length of the licence. Arnie 

would have a better chance of demonstrating that it is a licence for the duration of his 

lifetime, rather than for the lifetime of all his family members.  

10.5. Again, Arnie is going to be developing two plots. Belinda’s reference to “one of the plots” 

will assist Arnie in demonstrating that the representation (and his ensuing expectation) 

related to identifiable land. Although the question remains as to which plot of land Arnie 

will acquire an interest in, this is unlikely to be fatal to Arnie’s claim.  Instead it will be 

relevant to any relief provided by reference to any detriment suffered by Arnie, as 

explained more fully below.  
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11. After the dinner, Arnie and Belinda go and visit the residential plots on numerous occasions 

and each time Belinda points to one of the plots and says to Arnie: “the house you build here 

will be yours, and everything in it”. 

11.1. In a domestic setting, the language of a representation / assurance can be informal and 

nonetheless be clear enough to found a claim in proprietary estoppel.  

11.2. In Pascoe v Turner [1979] I WLR 431 a husband had told his wife on a number of occasions 

that “the house is yours and everything in it”. This language was found to constitute a clear 

representation from the husband that the house and everything in it belonged to the wife. 

The wife then relied upon these representations to her detriment (spending her time and 

own money doing work on redecoration, improvements and repairs) and the Court of 

Appeal ordered that the estate in fee simple be transferred to the wife.  

11.3. In that instance, the court determined that a licence would be an inadequate remedy, not 

because of the nature of the representation, but because it was felt that: “the court must 

grant a remedy effective to protect [the wife] against the future manifestations of [the 

husband’s] ruthlessness” (see 438-439). In the circumstances, the court determined that 

a licence was not an effective remedy as it could be ousted by a purchaser for value 

without notice and it would place the wife in a position where, with a licence only, she 

may be unable to fund expensive property repairs if left unable to obtain a loan by 

procuring a mortgage or other charge over the property.  

12. As the development progresses, Arnie asks Belinda on a few occasions to confirm that he will 

get to keep one of the houses that he works to develop. Each time, Belinda simply smiles and 

says “keep doing what you’re doing”. 

12.1. The representation from Belinda doesn’t have to be express, but can rather consist of 

encouragement, or simply standing by, in the knowledge that Arnie believes that he will 

acquire an interest in the house and is changing his position (to his detriment) in reliance 

on that expectation. 

12.2. In Fisher v Brooker [2009] UKHL 41 Lord Neuberger described “the classic example of 

proprietary estoppel” as “standing by whilst one’s neighbour builds on one’s land believing 

it to be his property, can be characterised as acquiescence”  (see per Oliver J in Taylor 

Fashions Ltd v Liverpool Victoria Trustees Co Ltd (Note) [1982] QB 133, 151.”  

12.3. In this scenario, the fact that Belinda is aware that Arnie is working away on the 

development and encouraging him to continue doing so will assist Arnie in establishing a 
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claim in proprietary estoppel. The fact that Belinda does not expressly confirm that Arnie 

will get to keep one of the houses will not necessarily be fatal to Arnie’s claim. As Lord 

Eldon LC said well over 200 years ago in Dann v Spurrier (1802) 7 Ves 231, 235-236:  

“this court will not permit a man knowingly, though but passively, to encourage 

another to lay out money under an erroneous opinion of title; and the circumstance of 

looking on is in many cases as strong as using terms of encouragement.” 

12.4. The fact that Arnie makes clear his understanding that he will “get to keep one of the 

houses” and Belinda says nothing but encourages him to carry on working will likely to be 

deemed a sufficient representation to found Arnie’s claim.   

2. Reliance to Arnie’s detriment 

13. This core element is often expressed as simply being a requirement for the claimant to show 

reliance on the assurance. However, a fuller and more accurate description would be a 

requirement for the claimant to show reliance on the expectation of becoming entitled to an 

interest in, or rights over, land which is itself created by the assurance, to the detriment of the 

claimant. The representation need not be the ‘but for’ cause of the detriment, but it must be a 

significant factor in causing the detriment. 

14. Detriment is assessed retrospectively, from the time that the misapprehension as to Arnie’s true 

rights is discovered. It is not a narrow or technical concept, provided that it is substantial. It can 

include missed opportunities, financial expenditure, the provision of services, or the loss of a 

chance to protect the current position. 

Neutral 

15. Arnie continues working for a local developer and works (unpaid) at Belinda’s development 

site on evenings and weekends. The work on Belinda’s development is brilliant work 

experience for Arnie, and helps him secure a new, high paid role. 

15.1. There are two related issues here: (i) what the cause of Arnie’s decision to work on 

Belinda’s development site is; and (ii) whether Arnie has suffered any detriment in 

reliance on Belinda’s representation. 

15.2. As for causation: 

15.2.1. The fact that Arnie starts working on the development site at evenings and 

weekends could readily be said to have been caused by the representation(s) 
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made by Belinda that he would acquire an interest in the site, not least because 

it appears that Arnie would not even have thought to work on Belinda’s site but 

for her representations. 

15.2.2. However, the difficulty is that Arnie might equally have been motivated to work 

on Belinda’s development by the opportunity to acquire experience and raise his 

profile as a property developer.  

15.2.3. Arnie doesn’t need to show that ‘but for’ the representation (that he would 

acquire a proprietary interest) he would not have worked on the site. It is enough 

for him to show that the representation was a ‘significant factor’: Steria Ltd v 

Hutchison [2007] ICR 445 at [117].  

15.2.4. Indeed, Arnie might not be the party needing to ‘show’ causation. In Wayling v 

Jones (1995) 69 P&CR 170 it was held that the burden of proof is on Belinda to 

prove reliance, or a lack thereof, if inducement can naturally be inferred from 

Belinda’s promises and Arnie’s conduct. 

15.3. As for detriment, the fact that Arnie has secured a high paid role as a result of his 

experience may well present a significant obstacle in demonstrating that Arnie has in fact 

suffered some detriment as a result of the representations relied upon. Detriment is 

assessed retrospectively, so the value of the services he performed at Belinda’s site will 

need to be compared with the benefits he has gained in terms of experience and earning 

power.  

15.4. For examples of insufficient detriment see Fisher v Brooke; Bostock v Bryant (1991) 61 

P&CR 23; and Jones v Watkins [1987] 1 WL 144. 

Snakes 

16. Belinda has a history of making outlandish promises. She once promised Arnie to take him to 

the Oscars, but she never did. She said that she would pay off one of Arnie’s debts, but when 

the time came Arnie was too embarrassed to press her. Arnie always had to take what Belinda 

says with a pinch of salt. Nevertheless, Arnie works on the development full time for 4 months. 

16.1. In order to succeed, Arnie has to show that he did genuinely believe that he would be 

receiving an interest in the plot. 
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16.2. Of course, context is key. The courts will not look at a representation in a vacuum, as Lord 

Walker explained in Thorner at [56]: “What amounts to sufficient clarity [of 

representation] […] is hugely dependent on context” (emphasis added).  

16.3. Therefore the surrounding circumstances about Belinda and her habit of making promises 

will be relevant. As Lord Neuberger explained in Thorner at [80]: 

“Perhaps more importantly, the meaning to be ascribed to words passing between 

parties will depend, often very much, on their factual context. This is particularly true 

in a case such as this, where a very taciturn farmer, given to indirect statements, made 

remarks obliquely referring to his intention with regard to his farm after his death. At 

trial, there was much evidence about the relationship between Peter and David, and 

about Peter’s character. …” 

16.4. The fact that Belinda has a history of making outlandish promises which remain unfulfilled 

will have an impact on the court’s assessment of the representation, and whether it was 

relied upon. In these circumstances it’s unlikely to be capable of giving rise to a genuine 

expectation on Arnie’s part. 

16.5. As for Arnie’s detriment, the fact that Arnie works on the development full time for four 

months might not be sufficient to justify an award of the fee simple in the entire home. 

Might Arnie get something less though? 

17. It turns out that Arnie is a very bad developer. He works for months on the project, but Belinda 

eventually needs to replace Arnie with someone else, who has to start from scratch. When 

Belinda googles Arnie she finds out that he had substantially exaggerated his level of 

experience at the dinner party. 

17.1. Starting with detriment, it may well be that Arnie has not conferred a benefit on Belinda 

because he was so useless. However, it is not essential for Belinda to have benefitted from 

Arnie’s unpaid work, if Arnie has himself suffered a detriment in working for all those 

months. There are cases where the courts have accepted that a claimant has suffered a 

detriment even where the representor has not suffered a corollary benefit (see for 

example Crabb v Arun District Council [1976] Ch 179). It may be that the detriment Arnie 

has suffered is more than compensated by the benefit to him of the experience he has 

gained. 

17.2. Of course, when it comes to remedies, Arnie may be in difficulty since the value of his 

work was low. Even if Arnie has suffered some detriment, it’s unlikely to be sufficient to 
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demonstrate that the proportionate award in equity is a home for Arnie for life. 

Particularly when compared to the classic proprietary estoppel cases where family 

members work for 20 or more years on the farm of another in the hope of one day 

inheriting it (see for example, Thorner, Davies v Davies, Habberfield v Habberfield).   

17.3. Lastly, if Arnie lied to Belinda to persuade her into the arrangement, equity is unlikely to 

come to his assistance as he does not have clean hands. 

Ladders 

18. As Belinda knows, Arnie turns down a high paid and high profile development job in London to 

stay and work on the development without payment. 

18.1. As in the first scenario on reliance, the fact that Arnie starts working on the development 

site could readily be said to have been caused by the representation(s) made by Belinda.  

18.2. However in this instance, Arnie is in a much better situation: 

18.2.1. As for causation, the fact that Arnie turned down a high paid development job in 

London in order to stay and remain working on the development makes it easier 

for Arnie to establish that he was acting in reliance upon an entitlement to 

something more than useful work experience. Not least because he would have 

gained good work experience and profile from the London job, but also his 

rejection of a higher paid job elsewhere indicates that Arnie was thinking his 

recompense would come later, in the form of an interest in the land that he was 

working to develop. 

18.2.2. As for detriment, it is much clearer that Arnie will have suffered a detriment (both 

the provision of services to Belinda and the loss of pay and profile from the 

London job). One of the most obvious examples of detriment is the provision of 

unpaid work or performance of personal services (see for example: Thorner; 

Davies v Davies [2016] EWCA Civ 463; and Wills v Sowray [2020] EWHC 939 (Ch). 

19. Unbeknownst to Belinda, Arnie turns down a high paid and high profile development job in 

London to stay and work on the development without payment.  

19.1. The fact that Belinda was not aware of the job offer is immaterial. In Thorner at [5] it was 

made clear that it was not necessary that the representor should have known or foreseen 

the particular act of reliance, which in that instance was also the pursuit of other job 

opportunities. 



 

 11 

20. When developing one of the houses Arnie intends to live in, Arnie personalises the house, 

personally paying for more expensive fittings, fixtures and finishes. However, that is the house 

that Belinda wanted to keep for herself, as it has a better view. 

20.1. In Inwards v Baker [1965] 2 QB 29 the Court of Appeal held that where a person expended 

money on the land of another in the expectation, induced or encouraged by the owner of 

the land, that he would be allowed to remain in occupation, an equity was created such 

that the court would protect his occupation of the land.  

20.2. The reasoning is explained by Danckwerts LJ at 38, as follows: 

“The defendant was induced to give up his project of building a bungalow on 
land belonging to somebody else other than his father, in which case he would 
have become the owner or tenant of the land in question and thus have his own 
home. His father induced him to build on his, the father’s land and expenditure 
was made by the defendant for the purpose of the erection of the bungalow. In 
my view the case comes plainly within the proposition stated in the cases. It is 
not necessary, I think, to imply a promise. It seems to me that this is one of the 
cases of an equity created by estoppel, or equitable estoppel, as it is sometimes 
called, by which the person who has made the expenditure is induced by the 
expectation of obtaining protection, and equity protects him so that an injustice 
may not be perpetrated.” 

20.3. If Belinda has stood by as Arnie expended his own money on one house, she will have a 

hard time saying that Arnie should only get the other one. 

3. Unconscionability  

21. Detriment and unconscionability are to a degree linked, because unless a claimant can show s/he 

has suffered some detriment there is unlikely to be any unconscionability.   

22. Indeed claims in proprietary estoppel are assessed by looking backwards at the particular events 

which ultimately unfolded. As described by Hoffman LJ in Walton v Walton at paras 19-21: 

“But in many cases of promises made in a family or social context, there is no intention to 

create an immediately binding contract. There are several reasons why the law is reluctant to 

assume that there was. One which is relevant in this case is that such promises are often 

subject to unspoken and ill-defined qualifications. Take for example the promise in this case. 

When it was first made, Mrs Walton did not know what the future might hold. Anything might 

happen which could make it quite inappropriate for the farm to go to the plaintiff. 
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But a contract, subject to the narrow doctrine of frustration, must be performed come what 

may. This is why Mr Jackson, who appeared for the plaintiff, has always accepted that Mrs 

Walton’s promise could not have been intended to become a contract. 

But none of this reasoning applies to equitable estoppel, because it does not look forward into 

the future and guess what might happen. It looks backwards from the moment when the 

promise falls due to be performed and asks whether, in the circumstances which have actually 

happened, it would be unconscionable for the promise not to be kept.” (emphasis added) 

23. For that reason, unconscionability is often regarded not as a separate requirement for estoppel, 

but rather unconscionability follows from the representor’s attempt to resile from the 

representation. Lord Walker in in Cobbe described unconscionability as “an objective value 

judgment on behaviour (regardless of the state of mind of the individual in question)” which plays 

“a very important part in the doctrine of equitable estoppel, in unifying and confirming, as it were, 

the other elements”. In other words, unconscionability is a cross-check to ensure that the analysis 

of the other elements is correct. 

24. Considering all of the facts in the round which your team have alighted upon, would it be 

unconscionable to deny Arnie a remedy?  

4. Remedy  

25. The court has a wide discretion as to what order it may make to satisfy the expectation and do 

justice. In many cases the relief granted will attempt to meet the claimant’s expectation. 

However, the Courts will also consider what the claimant’s detrimental reliance was. Where the 

expectation was ‘uncertain’ or ‘extravagant’ or ‘disproportionate’ to the detriment, a more 

limited award may be made, such as an award of money to compensate for the detriment: see 

e.g. Davies v Davies [2016] 2 P&CR 10 at [38(viii)]; and Jennings v Rice [2002] EWCA Civ 159 at 

[45]-[50]. 

26. In Crabb Scarman LJ said that the aim is to make the minimum award possible to satisfy a claim. 

Ultimately, however, the aim is to do justice between the parties. In other words, the minimum 

award could still be an award which satisfies the claimant’s expectation.  

27. What award is made will therefore depend on a range of factors, including the nature and extent 

of the expectation, the certainty of the expectation, the detriment suffered by the claimant, any 

benefits already obtained by the claimant, the parties’ conduct, any change of circumstance since 
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the expectation was engendered, and the need to achieve a workable arrangement between the 

parties, including a clean break. 

28. For recent discussions of these matters, see  Anaghara v Anaghara [2020] EWHC 3091(Ch); Wills 

v Sowray [2020] EWHC 939 (Ch) and Habberfield v Habberfield [2019] EWCA Civ 890. 

29. There are a number of possible remedies that might be awarded to Arnie depending on how the 

factual scenario panned out. The powers of the Court are wide: in the appropriate case it could 

order: a transfer of property; a redemption of a mortgage; a grant of a lease; a declaration as to 

equitable rights or beneficial interests; a grant of a licence; and payment of money. 

Stage 3: failed transfers and contracts 

30. During the development of the land, Belinda tells Arnie that she has told her solicitor to 

transfer one of the plots to him, and that therefore the plot is now his. However, in fact, the 

solicitor missed Belinda’s instruction, and no TR1 was ever executed. 

30.1. Proprietary estoppel can arise not just out of an expectation as to what would happen in 

future, but also out of a mistake as to what has already happened. 

31. Shortly before the development works are completed (at the snagging stage), Belinda had a 

TR1 prepared, to transfer one of the houses to Arnie, which Belinda signs and delivers to Arnie, 

saying “Congratulations! The house is now yours!”. However, Belinda forgets to have her 

signature witnessed. 

31.1. All conveyances of land are void at law unless by deed: s. 52 LPA 1925. 

31.2. Section 1 of the Law of Property (Miscellaneous Provisions) Act 1989 sets out the 

requirements for a valid deed, which include the need for Belinda to sign the deed in the 

presence of a witness who attests the signature. 

31.3. That has not happened. The TR1 is ineffective. 

31.4. Belinda has represented that the TR1 was effective. Can Arnie rely upon that 

representation, coupled with the detriment that, if he had known the deed was 

ineffective, he would have taken steps to have Belinda execute it properly? 

31.5. In short, no. That is because an estoppel cannot be set up to circumvent the statutory 

protections of s. 1, and here it is clear from the face of the TR1 that it does not comply. 

See Shah v Shah [2002] QB 35 at [21] & [33] and Briggs v Gleeds [2015] Ch 212 at [43]. 
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32. Shortly before the development works are completed (at the snagging stage), Belinda had a 

TR1 prepared, to transfer one of the houses to Arnie, which Belinda signs and delivers to Arnie, 

saying “Congratulations! The house is now yours!”. Belinda’s signature on the TR1 has 

apparently been witnessed. However, in reality Belinda’s witness did not see Belinda sign but 

only put his name on the TR1 the next day. 

32.1. Again, the TR1 is ineffective, because Belinda’s signature has not been witnessed. 

32.2. However, here, it is not apparent from the face of the TR1 that it is ineffective: it appears 

to be properly witnessed. 

32.3. In this case Arnie can benefit from an estoppel by representation: Edgar will be estopped 

from denying that the TR1 was valid. 

33. A month after the dinner party Belinda goes to her solicitor and has a short contract drawn up 

for the sale of one of the houses to Arnie, in exchange for his development services. She prints 

it out, hands it to Arnie, and they both agree to it. Neither signs. Arnie continues to develop 

the property.  

33.1. Section 2 of the 1989 Act provides that a contract for the disposition of an interest in land 

can only be made by signed writing. No contract arises because it has not been signed. 

33.2. Again, an estoppel by representation or convention that the unsigned contract is itself 

valid cannot be set up, because it would circumvent the statute. 

33.3. But can Arnie still rely upon proprietary estoppel? All the same elements are present: 

there has been a representation that he will get title to one of the houses, and Arnie has 

acted in reliance to his detriment. 

33.4. In Cobbe Lord Scott’s answer was ‘no’ (at [29]) – he said, obiter, that estoppel in such a 

case would be contradicting the statute. 

33.5. However, major doubts have since been expressed, and the law seems reasonably clear 

that proprietary estoppel can still be established, provided that its elements are made 

out, and the claimant is not seeking to rely upon the failed contract as a contract. 

33.5.1. In Whittaker v Kinnear [2011] EWHC 1479 (QB) at [24]- [38] HHJ Lochrane held 

that proprietary estoppel can survive s. 2 of the 1989 Act, at least in ‘domestic’ as 

opposed to ‘commercial’ cases. But he left open the question as to whether 

proprietary estoppel based on assurances made before a contract was in fact 
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signed (but where the contract made no mention of those assurances) could 

arise. 

33.5.2. In Ghazaani v Rowshan [2015] EWHC 1922 (Ch) at [192]-[194] HHJ Behrens held 

that proprietary estoppel could survive a failed contract in an ‘exceptional case’: 

it would be difficult to establish if the parties intended to enter into a formal 

contract setting out the terms, but that contract failed. 

33.5.3. Master Matthews reviewed the authorities in Muhammad v ARY Properties 

Limited [2016] EWHC 1698 (Ch). He did not decide the issue, but he did say this 

at [47]: 

"For what it may be worth, my own preference would be for the view 
espoused by Lord Neuberger, Bean J and Mark Herbert QC. In my 
respectful opinion, there is a world of difference between seeking to 
enforce a contract immediately it has been made and before anyone has 
relied on it, to the would-be enforcer’s detriment or otherwise, and 
seeking to make good a promise, assurance or understanding made or 
objectively speaking intended by a property owner, but only once the 
promise, assurance or understanding has been relied on to the would-
be enforcer’s detriment. A valid contract has legal effects ( eg as to 
repudiatory or anticipatory breach), and is enforceable ( e.g. by quia 
timet injunction), immediately it is made, and even before any attempt 
has been made to implement it. A proprietary estoppel, on the other 
hand, has legal effects and is enforceable, if at all, only after the promise 
or assurance has been relied on to detriment, so that any resultant 
unconscionability can be judged retrospectively: see Hoffmann LJ 
in Walton v Walton unreported, 14 April 1994, cited with approval 
in Thorner v Major [2009] 1 W.L.R. 776, [57], [101], and Davies v Davies 
[2016] EWCA Civ 463, [38]." 

33.5.4. In Sahota v Prior [2019] EWHC 1418 (Ch) at [28] Falk J rejected the submission 

that s. 2 excluded an estoppel. All it did was render a contractual agreement for 

the sale of land void. 

33.5.5. In Abdulrida v Al-Najar [2021] EWHC 398 (Ch) at [354] Morgan J held that “the 

better view is section 2 of the 1989 Act regulates the requirements for a contract 

for the sale of land and a claim to a proprietary estoppel, even if promise based, 

is distinct from a contractual claim.” 

33.5.6. In Howe v Glossop [2021] EWHC 637 (Ch) Snowden J reviewed the authorities. At 

[45] & [48] he agreed with Snell that s. 2 of the 1989 Act does not catch 

proprietary estoppel claims at all, because it is concerned with contract. The key 

is that an estoppel cannot be set up to enforce a failed contract, but the existence 
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of a failed contract does not mean that an otherwise good estoppel claim is 

barred. 

33.6. So in the present case, the answer is likely to depend upon what Arnie and Belinda were 

intending: 

33.6.1. Did they intend to rely upon the contract as the basis of the rights and obligations 

between them, so that as soon as it was agreed they each had enforceable rights, 

based in contract? 

33.6.2. Or did the fall by the wayside, the parties instead regarding the looser 

arrangement they reached at dinner as governing what they should do in future? 

In other words, before the contract was drawn up, were all the elements of 

proprietary estoppel already made out? 

33.6.3. Or indeed, was Arnie’s later reliance and detriment such that, even though there 

was no proprietary estoppel at the time the contract was drawn up, at a later 

stage the proprietary estoppel claim could arise? 
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