
 
 
 

 
 
 

1 

  
 

Supreme Court hands down judgment in 
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On 2 July 2025, the Supreme Court handed 

down judgment in Standish v Standish 

[2025] UKSC 26. The purpose of this article is to 

go beyond the family law questions 

considered in the judgment – the identification 

of “matrimonial” and “non-matrimonial” 

assets, and the application of the “sharing 

principle” to the former but not the latter – and to consider the implications for private 

client practitioners.  

In particular, the decision highlights the need for careful thought before advising on – 

or entering into – transactions involving assets which might be considered to be 

characterised as non-matrimonial. There is a risk of inadvertently causing such assets 

to be “matrimonialised” and thus rendered vulnerable to sharing claims. 

Matrimonial finance principles: a refresher for private client practitioners 

Before turning to what was decided in Standish, it is convenient first to summarise the way 

that the courts approach the exercise of their powers to make financial orders following a 

divorce.1  

 
 
 
1 The relevant principles are not limited to divorce. They also apply where a marriage has been annulled or 
there has been a judicial separation, and where there has been a dissolution, nullity or judicial separation 
in respect of a civil partnership. See paragraph [2] of the Supreme Court’s judgment. 

https://www.wilberforce.co.uk/people/joseph-steadman/
https://www.wilberforce.co.uk/people/roxane-reiser/
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In overview, and glossing over some important points of detail, the following principles 

are considered by the courts with the overall aim of achieving a fair outcome.2 

(a) where it is possible and fair to do so, the court should ensure that the needs of the 

parties and any children are met (the “needs principle”); 

(b) subject to that, there should be compensation to a spouse who has given up 

valuable opportunities by marrying (the “compensation principle”); 

(c) in “big money” cases – those where on any view there are sufficient matrimonial 

assets to satisfy the “needs principle” and “compensation principle” – 

the matrimonial assets should be shared, and this is usually (but not invariably) on 

an equal basis (the “sharing principle”); and 

(d) in deciding how the matrimonial assets should be shared, the courts will not 

discriminate between a spouse who has been the principal wage-earner at the 

expense of a spouse who has been the principal home-maker and/or child-carer 

(the “non-discrimination principle”). 

The courts have long recognised a distinction between:  

(a) assets which each spouse owned in his or her own right prior to the marriage, or by 

inheritance or gift from an external source during the marriage, which have been 

termed “non-matrimonial property”; and  

(b) assets that are earned or gained during the course of, and as a result of, 

the marriage, which have been termed “matrimonial property”. 

Non-matrimonial property can be invaded to satisfy the “needs principle” and/or the 

“compensation principle” but – unlike matrimonial property – is not normally considered 

available to meet a claim based on the “sharing principle”. However, prior to Standish:  

 
 
 
2 See paragraphs [4] to [7] of the Supreme Court’s judgment. 
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(a) the courts had been reluctant firmly to lay down a hard-and-fast rule to that effect;3 

and 

(b) there had been no consideration at the highest appellate level of the circumstances 

in which non-matrimonial property could become matrimonial property, through a 

process termed “matrimonialisation”.4 

The stage was thus set for a case which addressed those issues. Enter Standish. 

The decision in Standish 

It had been almost 20 years since our highest court (then the House of Lords) 

last considered the general approach to the division of assets following a divorce.5 

That alone would have made the Supreme Court’s decision noteworthy. But it also upheld 

the largest ever reduction in a financial remedy award (£20m) in favour of the husband.  

The essential question before the Supreme Court, as identified in paragraph [6], was:  

How does the sharing principle apply where, a relatively short time before the 

divorce, the husband made a transfer of assets (the “2017 Assets”), worth some £80m, 

to the wife for the purpose of setting up trusts to negate inheritance tax and where, 

at the date of the divorce, the wife had not set up the trusts and retains the assets? 

The bulk of the 2017 assets had been generated by the husband before the marriage. 

They were transferred by the husband to the wife in order to prevent a potential future 

inheritance tax liability from arising in respect of his estate if he died while deemed 

domiciled in the UK (she herself was non-UK domiciled). It was intended that the wife 

 
 
 
3 The Court of Appeal in Charman v Charman (No 4) [2007] EWCA Civ 503 expressly rejected such a rule, instead 
stating that the sharing principle applied to all the parties’ property but that “there is likely to be a better 
reason for departure from equality” in respect of non-matrimonial property. 
4 See footnote 7, below. 
5 The two leading cases, as summarised in paragraphs [30] to [45] of the Supreme Court’s judgment, 
were White v White [2001] 1 AC 596 and Miller v Miller; McFarlane v McFarlane [2006] 2 AC 618. 
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would in due course settle the assets upon discretionary trusts for the benefit of 

the children of the marriage. 

At first instance Moor J found that the transfer to the wife resulted in the assets becoming 

matrimonial property. The husband had to give up all interest in the assets for the 

tax saving scheme to work. In those circumstances, the only possibility was that they 

became matrimonial property and thus that the sharing principle applied. However, 

this did not mean that the funds were to be divided equally. Moor J concluded that the 

appropriate division should be 40% to Mrs Standish and 60% to Mr Standish—a departure 

from equality to account for Mr Standish’s pre-marital endeavour. 

In a unanimous decision, the Court of Appeal allowed Mr Standish’s appeal, finding that 

the transfer did not “matrimonialise” the non-matrimonial portion of the 2017 assets. 

Moylan LJ (with whom King LJ and Philips LJ agreed) stated that the source of an asset – 

and not title – is the critical factor. To hold otherwise would be deeply discriminatory. 

Ownership was not a good guide to fairness. Mrs Standish’s award was accordingly 

reduced from £45m to £25m. However, Moylan LJ emphasised in paragraphs [162] to [163] 

that the concept of matrimonialisation should be applied narrowly so as not to undermine 

the clarity of the sharing principle. 

The Supreme Court unanimously upheld the Court of Appeal’s decision. Lord Burrows and 

Lord Stephens (with whom the other justices agreed): 

(a) reaffirmed the important conceptual distinction between matrimonial property – 

representing the fruits of the marriage – and non-matrimonial property; 

(b) made clear once and for all that non-matrimonial property is not subject to the 

sharing principle, silencing judicial dicta in earlier authorities to the effect that it 

was at least theoretically possible for the principle to apply; 

(c) disagreed with the Court of Appeal that the concept of matrimonialisation should 

be applied narrowly: it was neither “narrow nor wide”; and 

(d) articulated a fresh test for matrimonialisation, namely whether – over time – 

the parties have been treating the asset as shared between them.  
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Applying those principles to the facts in Standish, Lord Burrows and Lord Stephens found 

at [56] that the transfer to the wife had not matrimonialised the 2017 assets 

(emphasis added):  

In relation to a scheme designed to save tax under which one spouse transfers an 

asset to the other spouse, the parties’ dealing with the asset, irrespective of the time 

period involved, do not normally show that the asset is being treated as shared 

between them. Rather the intention is simply to save tax.  

Thus, further “compelling evidence” would be required before the parties would be 

regarded as treating the transferred assets as shared between them.  

Clarity or complexity? 

The decision is being hailed by many as providing much needed clarity on the application 

of the sharing principle. That view is overstated for three reasons: 

(a) The possibility of non-matrimonial assets being subject to the sharing principle was 

so remote pre-Standish that the lingering uncertainty on this point was hardly 

problematic.6  

(b) The Supreme Court’s guidance on matrimonialisation widens the application of the 

concept while providing little guidance on the sort of facts which will lead to the 

conclusion that non-matrimonial assets have become matrimonialised beyond 

established categories. 7 The result is likely to be more evidential and legal disputes 

 
 
 
6 Mostyn J had memorably said that a case where it would be appropriate to apply the sharing principle to 
non-matrimonial property “would be as rare as a white leopard”: JL v SL (No 2) [2015] EHC 360 (Fam) at [22]. 
7 The leading examination of matrimonialisation before Standish was in K v L [2011] EWCA Civ 550 at [18] by 
Wilson LJ as he then was. Three categories of matrimionialisation were identified, namely (a) where over 
time matrimonial property of such value has been acquired as to diminish the significance of any non-
matrimonial contribution (b)  where non-matrimonial property and matrimonial property have become 
mingled and where either (i) the contributor of non-matrimonial property can be said to have accepted that 
the asset would be shared or (ii) distinguishing between non-matrimonial and matrimonial property has 
become evidentially too difficult and (c) where non-matrimonial property is used to purchase a matrimonial 
home. The Supreme Court in Standish stated at [52] that these categories were not expressed to be exclusive. 
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about the way in which non-matrimonial assets have been dealt with during the 

marriage. 

(c) Important questions remain concerning the role of the parties’ intentions in 

determining whether non-matrimonial assets have been “treated as shared” and 

how such intentions are to be ascertained.  

While it will be reassuring to many private client and tax advisors that capital transfers 

between spouses will not, without more, result in the relevant assets becoming 

matrimonialised – and thus presumptively shared equally upon divorce – the spectre of 

matrimonialisation remains.  

A tax saving transaction between spouses may be driven by several reasons, some of which 

could be regarded as consistent with a sharing intent. A sharing intent could also be 

inferred from the way in which the assets is dealt with after the tax saving transaction has 

taken place (e.g. where the relevant asset becomes part of the marital economy).   

Moreover, the risk of matrimonialisation is relevant not just to transfer between spouses, 

but also (a) transfers from third parties to one spouse (eg. an advance inheritance or “Bank 

of Mum and Dad” contribution) and (b) transfers into trusts or other structures. 

Some fear that the decision may lead HMRC to look more closely at capital transfers 

between spouses. They point to the apparent contradiction between a statement to HMRC 

that an asset has been gifted to an individual’s spouse and the conclusion that said asset 

remains non-matrimonial and therefore immune to the application of the sharing 

principle upon divorce. The contradiction can readily be explained by the fact that the 

court exercising its discretion under section 25 of the Matrimonial Causes Act 1973 is not 

guided by title but by fairness. In other words, the fact that a spouse may arguably be 

entitled upon divorce to a sharing claim in respect of a particular asset is separate from 

the question of who owns that asset legally and/or beneficially. Further any entitlement 

to a particular asset only crystalises upon divorce once a final financial remedy order has 

been made. Any renewed scrutiny of inter-spousal transfers by HMRC on account of 

Standish alone therefore appears speculative.  
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Claims of matrimonialisation post-Standish 

What consequences may flow from the Supreme Court’s bright line distinction between 

non-matrimonial property and matrimonial property? 

One possibility – since the “sharing principle” now unambiguously does not apply – 

may be a renewed focus on the “needs principle” and the “compensation principle” 

in order to gain access to the non-matrimonial property (including, for example, 

property held on pre-existing trusts). 

Another may be fresh arguments that non-matrimonial assets – including those held in 

trust and other structures – have been matrimonialised based on their use or “treatment” 

over time for the benefit of the spouses or the family as a whole. In relation to assets held 

within trust or other structures, those arguments may in turn give rise to further issues. 

For example: 

(a) What will amount to the “treatment” of assets as shared between the parties? 

Must there be payments out from the structure, or is it enough for there to be a 

possibility of them benefiting? 

(b) What weight should be attributed to such “treatment” as opposed to the terms of 

the trust deed and any letter of wishes? For instance, a power to add either spouse 

as a beneficiary, or another trust being settled simultaneously for the benefit of the 

spouses as part of a wider tax planning scheme, could shed light on whether the 

parties intended to treat the assets as shared. Similarly, the treatment of an asset 

(e.g. as a family home or family holiday home) may be inconsistent declarations 

contained in a trust deed that the assets settled on trust should not be considered 

matrimonial.  

(c) How do the intentions of the parties interact with the intentions of the trustees or 

other fiduciaries involved? Must they share the parties’ intention to treat the assets 

as shared?  
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These sorts of arguments may well join the usual arsenal of claims against trust assets in 

matrimonial proceedings: (a) resource arguments, (b) arguments about the validity or true 

nature of the trust (e.g. shams, bare trusts etc) and (c) variation of nuptial settlement. 

Matrimonialisation and nuptialisation 

In Standish the 2017 assets were intended to be settled into discretionary trusts in Jersey 

for the benefit of the parties’ two children. The husband’s evidence was that he had 

received advice that he could be added as a beneficiary of the trusts after they had been 

established but not at inception. This assertion was received sceptically by Moor J (at [61]) 

who stated that he did not see how the husband could be added later unless it was with 

the intention of misleading HMRC. Because the husband failed to call his Jersey advisers 

to give evidence, Moor J concluded that there was no evidence that the husband could 

have been a beneficiary of the trusts. The wife had been advised that she could be a 

discretionary beneficiary or a life tenant so long as she remained non-domiciled, however 

she had no appetite to return to her country of origin.  

Had the trusts been established before the proceedings – and had either spouse been at 

least capable of benefiting from it, even by being the object of a power to add beneficiaries 

– the Supreme Court may well have found that the assets had been matrimonialised and 

were thus subject to the sharing principle.  

This analysis brings to mind the controversial concept of “nuptialisation” of settlements 

so as to make them susceptible to variation under section 24(1)(c) of the 

Matrimonial Causes Act 1973.  

(a) In Quan v Bray [2015] 2 FLR 546 Coleridge J suggested that regular distributions from 

the trust to the parties in their capacities as spousal beneficiaries for their benefit 

could be evidence of a pre-existing intention to benefit them notwithstanding 

whatever the instrument said on its face. Such intention might render the trust a 

post-nuptial settlement, capable of variation. 

(b) By contrast, in Joy v Joy Morancho and Others (No 3) [2016] 1 FLR 815 at [109], 

Sir Peter Singer considered that the nuptial element must be present at the outset. 
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“Were it otherwise”, he stated, “every truly dynastic settlement, bereft of nuptial 

character at the outset but providing benefits for an individual who subsequently 

becomes either a husband or a wife would arguably become variable under s24(1)(c) 

of the MCA 1973 as soon as that individual, once married, received any benefits.” 

(c) These two conflicting first instance decisions have not been the subject of 

consideration at appellate level. The question whether a pre-existing settlement 

can be “nuptialised” – and if so whether the test is the same as that which apples 

to non-matrimonial assets being “matrimonialised” – remains an open one. 

(d) A similar open question is whether – if assets can be “matrimonialised” by being 

settled on a new trust where the spouses are the objects of a power to add 

beneficiaries – such trusts are nuptial from the outset. Must the spouses be named 

beneficiaries, or is it sufficient that they are capable of benefiting?8 

In light of Standish, there is every possibility that these debates would be revisited if the 

issue came before the courts. 

The future 

There remain many unanswered questions following the Supreme Court’s decision. In the 

coming years – and perhaps decades – we can expect to see more interesting 

developments as the consequences of the decision are worked through, and the 

boundaries of matrimonialisation further charted. 

Meanwhile, parties would do well to make their intentions explicit – whether by way of 

pre-/post-nuptial agreements or carefully drafted trust deeds – before entering into 

potentially matrimonialising transactions. Any provision made for the spouses, 

including any potential benefit as the object of a power to add beneficiaries, may make 

the assets vulnerable to the sharing principle. 

 

 
 
 
8 This point is touched upon in Lewin on Trusts at [51-032]. 
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For more information: 

- Our Trusts, probate and estates: contentious expertise. 

- Our Trusts, probate and estates: non-contentious expertise. 
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